FIRST IMPRESSIONS
OF A LAW
REFORMER



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9780649233953

First impressions of a law reformer by ]. B. Sheridan

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



J. B. SHERIDAN

FIRST IMPRESSIONS
OF A LAW
REFORMER

ﬁTrieste






L

FIRST IMPRESSIONS®

[s1: 0. %

LAW REFORMER.

Bv

J. B. SHERIDAN.

BEING

A Zeries of Avticles

EETEINTED FlLIOM “THE S0UTHE AUSTHATLIAN ADVERTISER" OF

BEFTEMEER AND OCTDBEE, 1B7

ADELAIDE:

© PRINTED AT THE " ADYERTISEW" GEKERAL $TiAM PRINUING OFFICES.
g LE80,







PREFACE.

Tx Beptember, 1873, my friend Me. J. L, Bonython, of the 8. 4,
Advertiser, suggosted that 1 ghould write two or threc avticles
on Law Reform. I consented, and the resnlt was that 1 wrote
the Articles now reprinted. More malure consideration hea
-convinead we that they aw, in soma respecta, jojune and un-
philosophical. Buch we they are, howaver, they scandalised tha
profession, and the general publis viewed them as the dreams of
a0 enthusisst, At the pregent time the majority of the profession
and the public seem. to accord it tho view that in the main the
-opinions expreased aTe correct.

Since the above date, the Enplish Judicature Acte have come
into force, which ipnored the cardinal puints of the reform indi-
cated by the report of tha Enplish Judieatwre Comwission re-
ferred to in Avticla VIL, retaining & aystem of plonding and the
injurions centralization of pdmimatrstiwn, South Avstralis and
Quesnsland bave adopted measores breed upon those Acts. In
England, Bouth Australia snd Queensland, the results are the
same. ‘The ecsts of litigation have rether incressed than
diwinished. The perplexity of ihe ohl procedurs sesws to be
aqualled by the perplexity of the vew procedure, Graster
gpeed in obtaining a judicial decision is wdoubledly attained,
but this i as much due to tho more frequent sittings of the
Conrts an to any peculisr excellongica of the new praclice,

Further reflection and study bave convineed me that the
gohome of Reform effected by the Judicsture Aets ja illusionary ;
that the Report of the Judicature Commissioners is not foanded
-on true principles, balng desipnad to give enlarged powers to the
logal mind in the administration of the luw instend of preserving
and strongthening the very small existing influence of the lay
mind. I am ventilating these laler views in a series of Articles
in the & 4. Adverfiser. L and LI, appearel in that r
dates 2nd and 28th Beptember, 1830,

A middle atage of thought ie expressed in the Appendix, con-
taining a copy of a Petition presented to the House of Aszsembly
by Mr. Lavington Glyde about two yesra ngo at my reqguest.

J. B. SHERIDAN,
Adnaide, October, 1880,
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Being a Seriex of Avrticler reprinded from the “ South Australion
Advertizer" of Seplember and Getober, 1873,

No. L

Law reform iy & popular enbjoct sp far as appreciation of its
advantages sre concerned, but it iz & decidedly unpopular subject
for dibcussion a8 to how and by what meana improvement is to
be attained. Most South Australisne csn sppreciate the Roal
Property Act, but there nve Taw who, like Bir Richard Torrens,
have the ability and inclination ta attack o eumbrons system of
degal procedurs. Ilis Act moy ba dafoetive, but its defects wre
not o much metter of surprise as that o lurge sn fnstalwent of
raformn should have been effected by o single measure, prepared
by a layman, and earried despite the most strenuous professional
oppositon.  Why should not Supreme Court procedure be sus-
-cepfible of similer amendment? The mysteries of Common
Law practice are not more hidden than those of conveyancing
according to tha old schiol of English lawyers. Thoa field is apen;
all that ig wanted jg the master hand which will unlock the gates
-of justice and render them easy and acessaible to all alike, whe-
ther vich or poor, sonserving tha aheolute right of the public to
the simplest, cheapest, and most expeditiong ramedios that'can be
-deviged, It is to be fesred, however, that to attack the SBupreme
Court iteolf by some lurge and eomprehensive schoma, fosing ita
differsnt jurisdictions and aseimilating to one coramon form sll
dits varieties of prooedurs, is top gigantie an nndertaking to be
looked for at present. No donbt such a scheme muat eventuelly
‘be devised, but to fix ita date would be aa difficult » task as to
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redict to a would-be auitor his day of final judgment in our
upreme Court. Hut if the forms of its procedure cannot yet
be attacked they t::ﬂ' be sapped.

Any one who will take the trenble te compare the course of
proceeding followed in our Hupreme Court in an action at law,
with that of our Loosl Courts, cannot fail to be struck by the
immense eiperiority of the latter over the former. In the
Bupreme Court it may safely be assertod that no layman has yet
ventured to draw his own plendings nnd conduct his own case tHll
ripe for trial without professi mesigtance. Few, indeed, are
the instances in which & soitor has had the hardihood or the con-
fidence to conduct the trial of his own case. In the T.ocal Conrts
there is nothing in the practice to prevent every man from being
his own lawyer. Fersons frequently issve thear oWn summonses
snd conduct their own cesen withant any help whatever from
legol men.  Tn the Supremo Court the costs on beth sidus attendant
upon the trinl of n eause can herdly bo eatimated at loss than
£100. Frequently they mnount to botween £300 and £400, and
the sud experience of suitvrs will confirm Lha statement that even
thiglatter sum connot be taken as ao cxtreme limit.  In tha Local
Courts the cost of a similar action may be extimated at a sum
warying according to the smount it dispute—between s fow shil-
linge and £30. Bat the moet striking feature of the suggested
eotuparieon has yot to be noticed—the difference between the two
tribunals in the all-impottant motter of the time elapaing between
the commencement snd finsl determination of the procesdings.
In the Local Couré & plaictif may veagonably expeot {o reap the
fruits of & snccesalul wotion within n mnnﬂl—t{:at is, provided
there ia no appeal to the Bupreme Court.  Should & Lowal Conrt
svitor be drown by an appeal to the higher Cuourt, its cumbrons
an¢l wearisome proceedings muy extend the time by some two or
three montha—e delay voxatious enough, it must be confessed,
but far preferalie to the ordinery course of 2 Bapreme Court
action, which we will now consider. A emitor in the Bupreme
Conrt mey deem himeelf most fortunate if, in spite of the delaya
in pleading, he bripga his canae to trial in aix weeks from the
issue of his writ. ore olten then not this intervel may be
reckonad by monthe ingtend of wocka,  After tho trisl the mnch-
abused practieo of obiaining a rule mési upon every conceivable-
poiut that technical ingenuity can suggest comes into play. After
the granting of the rule wisi & coosiderable time elapses before
the nrgument—a time which cannot be estimated even spprozi-
matcly. Anytbing ia seized hold of and admitted as an excuse
for delay here ; o marringe sud death in the family of either
counzel or of oue of the Jgf:dgen seema to be quite a legitimate
ground for plutting off the cause. Then when at length the argn-
ment ir concluded, the judgment is commenly reserved, and ano-
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ther interval ocours, which may be caleulated mé from one to
eighteens months, before the finel judgment is given, unless indeod
the cause itself dies out, as bue sometimes happened, in which
case the judgment is never given at all. If the rule #ix jn made
absolnte the delays ace ngain repeated, till many a disappointed
and purss-axhausted suitor ia driven into the Ingolvent Court—a
step which invokes ideas of wretehedness, not only to the suitor,
but to his wife and childvem, too diskecssing to be heve dilated
upon.

IEIIt. need perbaps hardly be snid that thiacompurisen ia designed
solely to bring into a popolar view the defects of prucedure
attendant npon remedies epught in the Supreme Court, and is in
nowise intended as discespectfol to the J u-:f;aﬂ, who admiuister an

imperfect aystem,
f: view of all these advantagea amged by the Local Courts,
it is evident that an extension of their present limited juriediction

wounld be & most desirable instalment of law reform, It would
religve the Buprens Court of a large number of the smaller cases
now necepsarily eulject to that tribunal. 1t would tend towards
that bringing of juatice to every men's door, sc desiderated hy
earnest law reformers.  Rich mon having hesvy intercata at stake
might etill indulge in the Juxury of & Bupreme Convt action, but
these are juet the persons aod these are jnst the intercsts which
can beet mfford the prolizity and expenss of that form of pro-
ceeding. Poorer individnals, to whom that prolizity and expense
sre simply ruinous, wonld find cheap and expeditious juatice in
the inferior tribunels, iostead of boing, es now, esmpelled into
buying justice too dearly in the highor Court. 1In abort, every
reason which can be found in support of the erestion aml exist-
ence of Local Courts st all, may fhivly be urged in aid of the
extengion of their juriediction, ‘the lawyers wight snfler, and
no doubt will find cbjections ; but ihie intorest ot the general
body of tho public being involved, there ramainu scarcely a doubt
that when the community aweke to n sonse of tho advantages
they will ahtain by the proposed smendment, & Bill to enlurge the
juriediction of the Loeal Courta will meet with ungualified
approval.

Ne. IL

In a previous article a comparison was drawn between the
Supreme Court and the Locul Court in the matter of the thess
egsentiala of all legal procedure, viz, simplicity, ¢eonomy, and
expedition. The unprejudiced mind will come to a econclusion net
Battering to the higher Cowrt as the result of the comparison.



