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A FEW WORDS ON THE LAW,
e, &e.

14 By far the heaviest iteme In bifls of sosts, are those which relate o thuanb
and partionlarly to witnesee," —Repovt of O Law (o i

“Tae law" has long been proverbial for expense, un-
certainty, and delay. An action bas become abhorred:
pleading, so much a by-word, that anything particolarly
shufling is summarily stamped as “& piece of special
pleading.”

For three centuriea it has been sought in some way or
other to ** roll away the reproach ;” but that it has not been
in the right way is clear, for in the reign of Queen Victeria
remedies are being proposed for an evil, recognised under
Queen Elizabeth, and lamented under Queen Apne. A pew
Counly Courts system, the ckarm of which seems to be that
it is uttecly unfike that of actions at law, has mt iast been

set up;and people, cartied away by the idea of cheep jus-
tive, content to find they have a jurisdiction with no plead-
ings and small costs, and ignorant that, of old, it was worked
with mere justice and less expense, by the aid of pleadings,
clamour for its extension, Thus under the new County
Court system, so utterly unlike itz original, the time secms
approaching when, relapeed into primitive barbarism, Sir
F. Thesiger and Sir F. Kelly may be seen going down to
the Hall, each with hia * suite” of witnesses, to 1alk out a
cause, like parties at a piepowdre court.

Anxious to prevent the consummation, the new Lord Chief
Justice is to commence his career with more “* New Rulea.”
The Attorney-General brings in ancther bill for more smend-
ments of the law. Mr. Cockburn moves for a committee to
see if it can be amended. Meanwhile the evil increases
and the “scandals of the law " are denouoced with indis-
erimmating indignation. ’
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All this could scarcely be if the course of law worked
justice. But it does not. And why? Because it is not
worked by fruth.

Was it always sa? No. There was a time when an
action at Jaw almosat infailibly worked justice. And why?
Because it was worked by trath,

To do justice the truth must be found ; and it cannot be
bat by trathfo! means. Falsehood cannot elicit truth, nor
farther justice.

That the truth may be known, it muost be told. And our
ancestors made the parties in an action tell the truth: * the
truth, the whole truth, and nothing but the truth,” That
wad the seeref of their system. We have lost it. And hence,
to B great extent, it may be said, that with us “ Truth fails ;
justice has perished out of the land.”

But though the system was simple, it was shilful to be
truthful. As Lord Coke said of luw in general, **it was
founded on recson ; yet not every mon's reason; but right
reason : " the reason of reflective minde careful for the truth.
The reason of irreflective and ignorant persona might lead
them to say *' Since whet you want is the trath, the shorter
the course the better; for the sooner you will get at it:
just let the pariies tell their siory, and the truth will
speedily sppear.,” This is the system of the County Courta
as they are now; not hs they were of old. But, whose
story? Parties suing and being sued are sure to differ; or
there could be ac dispute. 5o there would be Zwo stories to
be told. And it could not be known, when told, which was
true. Each would be part of the truth: but both topether
would not be the “whele truth;” for they would vary.
Anpd it could pot be known whether eitker party knew the
whole truth: or which of them.

And Aew should the stories be told. Both together? ns
usuzl in the County Conrts now. That wonld be bar-
bariem; and was deemed barbarism a thousand years ago:
although we are now relapsing into it, so that too often
a suit becomes a sguablle, Indeed, this, unchecked, wounld
be too shocking even for the present day; and some seem-
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liness is sought afier, That there should be one story at a
tinte in the next conelusion, nut worth much, however, with-
out another, that the firat story should be told ir time to be
answered : which il could not be unless told defore it had
to be answered. This of course involves a written * plaint.”
Here is the germ of pleading. And so far, even the County
Court system has gone tuwards a judicial character. There
positively are * plaints,” so that the party swed knows
before he comres into court what is the story of the party
suing : but as, though the story told may be quite true, the
pariy sued may ** put it to the proof,” the * plaint” g, to
Justice, of very litile value. It certainly has ki use:
it lets the party sued have seme notion of what he is sued
about, so that he cannot suppose it iz aboni his buying a
horse and find it i# about his selfing vne. As, however,
the party sning bhas te prope the wtory he tells, bis plaint
should show not only = stary frme, but a story proveable.
What is irue, however may not be provesble, And the party
sued may kaow it to be Lrue, but dope it may not be proveah]e.
And if he have no real snawer Lo it, and be not honest enongh
to say su, he will of coarse deny it, and as the phraseis “ put
plaiotiff to the proof of it,” and the proof might fail. And
then justice would fail. And so it does fail very often. And
50 it musz fail so long aa there is unchecked power of ** put-
Ling te the proof ' what is true.

What would be fair or unfair for one eide would be 8o for
the other, And if the party sued had nctice of the story 1o be
told and proved against him, so should the party suing have,
of the story (if there were one) to be told in onewer ; so that
he might not come down to court confident that his story
could not be disputed, and be discomfited by haring all sorts
of stories set up agninst it, and every thing to prove instead

of nothing. This scems common gense; butitis a stege of

common sense the present County Court system has not
yet reached ; so that there the party suiog hes to sue in the
dark, not knowing what may be said to his story, except
that he may be sure it will be denied ; especially if there be
no answer to il; so that he is not safe unless he go down
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to court with a train of witnesses, prepared to prove all
about it, and 2 good dezl that has nothing to do with it; for
no one can tell what has to do with it or with the real mat-
ter in dispute (if there be one), until both stories have been
told : and if the party sued bas none to tell, he will stand
stifly upon proof, especially if he know the story teld
against him 1o be true, and suspects that perchance proof
may fail on some part of it, which in such case will be
exactly the point as to whieh be will be most critical, while it
may alse be the part of the matter least material, and which
he himself Enows moet about. It would be of small conse-
guence, in cases where such a course wonld be most certain
of auccess, that the party aning had notice that it was to be
pursued ; while on the other hand the party sued would be
assisted in it by having beforehand time to eearch out the
poinis on which proof may be moat difficulr.

To promote truth, there would be a necessity, there-
fore, for more than a mere statement of the story to be
told on coe side or the other. It would be of no uae that
one party told a true story if the other did not; and the
object would be to make Botk tell the troth: each so
far as he might know it. Ft was deemed that esch must know
part, aud ought to disclose what he knew. It was foreseen,
however, that he who desired not justice would desire to avoid
thus disclosing the truth. - And that this might easily be
by putting a party 1o the proof of matter which he could not
prove either throogh casual failore of evidence, or because
matter more within the knowledge of the other side.

Now the object was attained by mwaking each party say in
ttirn one thing at @ time. This way seew simple ; but wes safe,
Each party in his turn rested his case on what he gaid,
Therefore, ol course, neither would say what wss not
material, if he could say anything better; nor what was
false, if he conld say anything that was true. This was
held good as well of 2ssertion as denial : of the part as well
as of the whole. And hence a party eould never be put to
the proof of more than gme thing; nor of anything which
was true, unless it were mter-il,-and to which it was impossi-
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ble to give any answer. In other words; = party wea never
put to the proof, except as far as material for the purposes
of truth. Justice then could scarcely fail for want of preaf.
And, incidentally but inevitably, the pleadings were so short,
and the proofu so narrowed, that the expense was incon-
siderable, and the proceeding if not swift, was prempt;
and what was far better—sure, certain, sajfe, and satisfactory.

It is beantiful to see how this simple aystem worked.
“ There is an exquisite subtlety, and the same is unjuost ;"
there is also ** an exact trufhfulness;” and it was the latter
which characterized the course of Common Law,

Put into form the system was this: The party suing, at the
outset of the suit, and each party, at every other stage,
stated some single, substanticl, matter of fact,

Thus was it with the plaintiff’s story: as, that the de-
fendant had boaght of him a horse for £25, and owed
him the price: or had made Lim a bond for £50: or
detained ten bags of his bops: or had entered his garden:
or hnd not kept his covenant to repair a house let to him
by plaiutiff: or had lost goods, which he had received as a
common carrier, secording to the custom of the realm : or,
that one, according to the custom of merchants, had made a
bill of exchange, accepted by defendant, and endorsed it to
the plaintiff.

In each of these cases it will be seen, there would be
“ gome single subsiantial maiter of fuct:” i. &, there was
altogether some matter substantial ; and thers was not more
than one matter which, taken singly, would be substantial.
To make the matter substantial however, it almost always in-
volved implicitly or expressly some secondery or subordinate
circuwstances, Thuos there must have been in the horse
case, a sale before the debi; in the hond, sealing and
delivery as well ss writing; in the hops case, not merely
detention of hops bnt a detention from plaintif; or in
the house case, & covenant to repair, and a breach of it;
or in the carrier case, a delivery of goods to defendant,
secording to the custom of the realn, and the subsequent
loss ; in the bill case, & drawing of the bill aceording 1o the
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custom of merchauts, un acceptance of it nccording to the
custom, and an indorsement of it according to the custom.
And in some cases thia secondary fact or fuets would
(as the delivery and the loss; the covenant and the breach ;
the drawing, the acceptance and the indorsement) seem
to be separate facts; in others (as in the sealing of the bond,
the delivery of the goods according to the custom of the
realm, and the drawing, acceptance or indorsement accord-
ing to the custom of merchants) might seem to be, rather,
weverni incidents of the same fact, —but still there could only
be some single substantial wateer; for in no case would
there be more then a single matter, whieh taken singly
would be substantial. Thus there would be no signifi-
cance, in the fact, thut a horse was sald, onless the sale
resulted in a debt : or that a bond was sealed if not deli-
vered ; or that hops were detained, if not from plaintiff: or
& house not repaired, if there were no covenant to repair
it; or goods lost by a person who hed not bad them
w8 = carrier; or & bill dawn, accepted and indorsed,
if nol according to the customm: on the other hand, in
any ease, there most have been some ringle matter which,
singly, would ho swbstantial; i, e. would, in the kaoow-
ledge of the party swed, give m right of suit, save for
something, also in his knowledge, which be could state.
This, in the s2everal cases just instanced, would be the
debt, the bond, the detention, the covenant, the beiiment,
the entry, the acceptance, and in each case would be
something single in point of time: (whatever essential inci-
dents it might bave:) and by itself in substance so far suffi-
cient, that it showed, if not denied, at lenst that there
was something to be answered ; and that at that stage it
could not be known what else was materinl, except by the
party sued, who therefore must best be able to state it:
while, unless it were proved, it could not be seen if there
were anything for him 1o state. Whereas, with any other
facts stated (as, in the case of covenant, the non-repair),
it would mot be so, since it woald be useless to deny them
unless the previous faets were true, and if true there must



