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CEdas:

[H. W, 15640, Blxtleth Congress, first session.]

A BILL Extending the provislone of an act approved Februnry sixth, nineteen
hundred aod oue, entitled “An act amendivg the act of Auwgust Afteenth,
elghteen bundred and ninety-four, ontltled “An acr making appropriations for
current awl contibgent expenses of the Indlan Department and folfilling
treaties and etipnlations with varions Tudisn tribes for the fiscal year snding
June thirtleth, eighteen humdred and ninety-five, awl for other purposes,’ ™
to any person clofimiug any right n the commen property of the Choctaw or
Chickaraw Indiaus or tribes,

Be it enacted by the Senate and House of Representatives of the
United States of America in Co sz assembled, That the provisions
of an act approved February sixth, nineteen hundred and one (chap-
ter two hundred and seventeen, United States Statutes at Large,
Fifty-sixth Congress), entitled “An act amending the act of Au
fifteenth, eighteen hundred and ninety-four, entitled *An act making
appropriations for current and contingent expenses of the Indian De-
pariment and fulfilling treaties and stipulations with various Indian
iribes for the fiscal year ending June thirtieth, eighteen hundred and
ninety-five, and for other purposes,’ " be, and the same is herehy, ex-
tended to any person claiming any right in the common -J:mperty of
the Choctaw or Chickasaw Indians or tribes; and in order to make
said act applicable to any person elaiming any such right in said
properiy said sct iz hereby amended to read as follows:

#8re. 2. That all persons whe arve in whole vy in part of Choctaw
or Chickasaw blood or descent and who are entitled to share in the
cotnmon property of the Choctaw or Chickasaw Indians under any
treaty with snid Indians or luw of Congress, or who claim to be so
entitled under any treaty. grant. agreement, or act of Congress, or
who claim to have been unlawfully denied or excluded from pmrtici-
pating in the common property of the Choctaws or Chickesaws to
which they claim to be lawfully entitled by virtue of any treaty,
graut, agreement, or act of Congress, may commence and prosecute
or defend any action, suit, or proceeding in relation to their right
thereto in the proper district or cirenit court of the United States;
and said district and, cirenit courts are hereby given jurisdiction to
hear, try, and determine uny action, suit, or proceeding arising
within their respective jurisdiction and involving the rigl?t. of any
person, in whole or in part of Indian blood or descent, to share in
the common property of said Choctaw or Chickesaw Indians under
any treaty, grant, agreement, or law of Con {and in said snit
the parties thereto shall be the claimant as plaintiff, and the Choctaw
and Chickasaw nation or tribes jointly as party defendant) ; and the
judgment or decree of any such court in favor of any claimant to
share in the common property of said tribes shall have the same
effect. when properly certified to the Secretary of the Interior. ag if
snch indement or decree had been allowed aml approved by him:
Provided, That the right of appenl shall be allowed to either party
as in nther eases, und that ne act of Congre=s or agreement limiting
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4 CITIZENSHIP IN THE CHOOCTAW AND CHICKASAW NATIONS,

the time in which an application or assertion of right should be made
shall operate to defeat the rights of any person entitled to share in
the =aid common property under any freaty with or grant to said
Indians,

“Sec. 3. That the plaintiff shall cause a copy of his petition, filed
under the preceding section, to be served upon the district attorney,
of the United States in the district wherein suit is brought, and sha
mail copies of same, by registered letters, to the principal chief or
governor of the Choctaw and Chickasaw nations, respectively, and
shall thereupon cause to be filed with the clerk of the court wherein
suit is instituted an affidavit of such service and the mailing of such
letters. Tt shall be the duty of the district sttorney upon whom service
of pefition is made as aforesnid to appear and defend the interests
of the Choctaw and Chickasaw nations in the suit, and within sixt;
days after the service of petition wpon him, unless the time shoul
be extended by order of 5:3 court made in the case, to file a plea,
answer, of demurrer on the part of the Indian governments or tribes,
apnd to file o notice of any counterclaim, set-off, elaim for damages,
or other domand or defense whatsvever m the premises: Provided,
That should the distriet attorney neglect or refuse to file the plea,
answer, demurrer, or defense, as required, the plaintiff may proceed
with tha cuse under such rules as the court may adopt in the premises;
but the plaintiff shall nol have j ent or decree for his claim, or
any purt thereof, unless he shall establish the same by proof satisfae-

to the court. i . .
“ Sec. 4. That whenever it shall appear to the satisfection of the
court in which the proceedings has instituted that there is in

the possession of any department of the Government or of any burean,
division, or commission thereof or thereunder, any record or records
material to the proper determination of the issue being heard, or
about to be heard, the head of the department in which such record
is kept shall, npon request of the judge of said court, transmit a ces-
tified copy of the record or records on file in his department to the
clerk Of the court to be used at the trial of the case withooi any
charge thervefor: Provided further. That al] records in the possession
or custody of any (Government officer or depaviment or division,
burean, or commission thereof or thereunder pertaining or apper-
taining to the rights of any such elaimant shall, upon request of the
claimant vr his authorized attorney, be open to inspection: Proeided
{‘u?'ﬂ!rh Thut all suits brought under the provisions of this act shall
w conuuenced within six months after the passage of this act, and
the eourt, upon the request of either the plaintiff or defendant, shall
advance nny suit instituted under the provisions of this act on the
dockets theveof to ps early hedring as is consistent with the rights
of ithe purties and the interesis involved.”




CITIZENSHIP IN THE CHOCTAW AND CHICKASAW NATIONS,

CoMMrITTEE ON INDIAN AFFAIRS,
House, oF REPRESERTATIVES,
February 25, 1808,

Present: Hon, B. 8. McGuire (chairman), Hon. E. A. Morse, and
Ilon. John H, Stephens.

Webster Ballinger and Albert J. Lee appeared for claimants.
(eorge A, Ward, attorney for the Indian Bureau, present and repre-
senting the Department of the Interior.

Mr. Webster Ballinger addressed the committee as follows:

Mr. Chairmap and gentlemen of the committee, the bill (1. R.
15649) now before you for consideration, if enacted into law will
afford an opportnnity to abont 12,000 admittedly of Choc-
taw or Chickasaw Indiun blood and descent, and who allege—and
that allegation is abundantly sustained hy the record in this case—
that they have a vested right in the common property of the Choc-
taw and Chickasaw Tndians by reason of their In blood and
descent. They allege-—und this allegation is also abundantly sus-
tained by the record-—that certain administrative officers, charged
by Inw with the duty of ascertaining their Indian blood and descent
and determining their rights, denied them enrollment as members
of the tribes, and thereby denied their right to share in the common
trust property of the Choctaws and Chickasaws through (1) error of
law; (2} gross mistake of fact; {3) nctual frand committed by said
administrative officers.

The bill under consideration proposes to extend to these 12,000
people, who are of Indizn bloed, some of them full blood, snd who
are now citizens of the United States, the right to go into the Fed-
eral courts under the provisions of the act approved February 8,
1801, and which act iz 1n foree in every State gnd Territory in this
['nion and applicable to every citizen and noneitizen occupant of an
Indian reservation, excepting only the members of the Five Civilized
Tribes and the Quapaw Indians, which tribes were expressly excepted
from the operations of said act, and have u court of competent juris-
diction, free from the suspicion and tsint of fraud, determine their
property rights. These 12.000 Eeople are admittecily a part of the
designated class of people for whose benefit the grant was made, and
they ask yon to enact this bill which will permit them to into A
Federal court, and there in open conrt with notice to all the world,
and with the officers of the Department of Justice therc to dispute
their claim, to offer their evidence and have their claims determined
according to Jaw, - Surely this is not an unreasonible request. Tt
is a right freely enjoved to-day by every claimant to Indian property
in every State and Territory of this l%riiun excepling claimants to
property in the Five Civilized Tribes and the Quapaw Nation. Wil
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you deny to these people a right which you have given by legisla-
tion to not only citizens of the %,Tn.ited States, as these people are, but
Lo noncitizen oceupants of Indian reservations? They 50 not ask
you for any special privileges. They are not mendicants and

They are demanding the right te go into a constitutional court and
have their elaims decided once and for all time by the Federal courts,
a right given to every other person in this land claiming rights in
Indtim property, but which by your legislation in the past you denied
to them.

Mr. Chairman, these 12,000 claimants.assert a right to share in
this common trust property and base that right npon a treaty en-
tared into with the Choctaw Nation in 1830, under which the prep-
efty in controversy was conveyed to the Choctaw Nation in fee
simple in trust for the exelusive use amd henefit of those persons who
comprised the Choctaw community of Indians en the day the treaty
of 1830 was ratified and their descendanis. Axticle’'® of the treaty
of 1830 provides: :

The Unfted Mtates, muber o prani specialiy to be porde by the President of
the Tnitad States. shall canse to be comveyed o the CLoctaw Xatlon a teact of
eouniry west of the Misslasippd Rlver, o fee simple to them sl thelr descend-
antw, to inure to them while they shall exlst az a watlon and lve on It.

Then follows a description of the Intul. The words appearing in
this artiele, “in fee s:impzllo. to them aml their descendants, to inore to
them while thev shall exist as 8 nation und live on it.” were inserted,
us the jonrnal record of the n?otiatinns which resulted in this ireaty
shows, at the instance of the Indians, who refused to sign the treaty
unless the conveytinee was made in fir simple and the ﬁ::lteﬁ States
ahsolutely and irrevocably passed all its mght, title, and interest in
and to the lands to the Indians, which property was to be exclusively
to the use of those persons whe comprised the Choctaw Naiion and
their descendants and no other per=on was to ever thare in the same,
and the TToited States guarantead that the terms of the treaty should
be strictly adhered to by the Federal Government.

In order that we may frame an issue before the committee T now
ask Mr. Ward, who is present and rvepresenting the Thepartment,
whether the Department denies that the title to this properly was
acquired nnder and by virtue of the sccond article of the treaty of
1830, which I have just read.

Mr. Ware. We deny that the grant to the Choctnws was made
under the treaty of 1830 and insist that the convevanee was made
undey the treaty of 1520,

Mr. Bavtineer. Mr. Chairman, T am glad to know the exact con-
tention of the Department upon this question, for it is the first time
that the Department or any attorney representing these nations has
ever disputed our contention that the conveyanees wus made under
and pursuant to the second article of the treaty of 1830

No lawyer has ever heretofore nsserted that the conveyanice of the
property In controversy was made under and by virtue of the treaty
of 1820, and I submit that no person who has examined into the ques-
tion and who possesses even a rudimentary knowledge of law, or who
has ever opened the covers of Blackstone would serionsly make such
an assertion, Let us now examine this treaty under which the De-
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partment contends this grant was made. Article 2 of the treaty of
1820 provides:

For and in ¢onsideration of the foregoing cession on the part of the Choctaw
Matlon, and in part satigfaction for the same, the commissioners of the United
Btates, in bebalf of eaid States, do bereby cede to sald nation a tract of country
west of the Mississippl River, situate between the Arksrnsas and Red River, and
bounded an follows.

This treaty does not even purport to pass a fee to the property in
controversy. Under this provision of the treaty of 1820 a conveysnce
of the right of occupancy only was made to the land which forms the
subject of this controversy. The treaty says:

The commissioners of the United States, In behalf of sald Btates, do hereby
cede to sald nation & tract of country west of the Mississippl River.

There was no mention of & conveyance of a fee, and it was because
the Indians discovered that this treaty did not comvey to them an
absolute titla to the lands in controversy that they refused to com
with the treaty and remove to and setile on the western lands.
held their esstern land located in Alabama and Mississippi on the
same terms that it was proposed to cede to them by this treaty the
western lands. The wirie settlers in Alabama and Mississippy had
been constantly encroaching npon their lands, and taking them from
ry -&;&a:ngrmdlmanmmd - fnmpundenml o mwwm
to resist ta, the co oo amn in-
tions conducted after this treaty was ratified, and which culminated in
the treaty of 1830, shows conclusively that the resson the Choctaws
would not accept the provisions of the treaty of 1820 wus that by the
terms and provisions of that freaty they had no greater security
aguinst encroachment upon their western lands than they lmd
E.g‘aimt encroachments upon their eastern lands, to which lefter lands

held also the sory title only. .

1¢ attempt on the part of the authorities of Alabama and Missis-
sippi to cnforce the git&t.a laws against the Choctaws and the en-
¢roachment of the white settlers upon their lands colminated in the
Choctaws, on the 1Tth :];3' of March, 1830 (and prior to the cpact-
ment of the act a};pm May 28, 1830), submitting to President
Jackson .a draft of a proposed treaty for the cession of all their
lands east of the Mississippi River to the United States, the mv%
ance by the Government to them of a full and perfect title in
simple to the western lands, and their removal thereto.

I;}resi:‘]au!, Jackson redrafted the pro treaty—making many
ch and alterations in practically all of the articles, except article
1, which provided for the conveyance of the western lands to the
Choctaws—in which draft it was expressly stated that the title to be
conveyed must be g full and perfect title in fee simple, and on the
6th day of May, 1830, he transmitted the two drafts of the proposed
treaty, accompanied by a protest signed by certain persons claiming
to be full bloods, and a special message explanatory thereof, to the
Benate of the United States, by special message ex;{mtm'y thereof,
and requested the views of the Senate with reference to the terms
upon which it might be advisable to conclude a treaty with the Choe-
taws., (Messages and Papers of the Presidents, vol. 2, p. 479.)



