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[Lorenzo Buow, commonly calle i & tank in the hierarohy
of the Mormon Church, wae convicted m:l.d sehteneed on three indictments
in the Distriot Court of Ulsh Territory, for violating the 3d seetion of the
sot of Congress passed March 29, 1882, known aa the * Edmunds sct.” The
jndgmenta were affirmed by the Sapreme Court of Utah, and the caves after-
wards brooght to the Suprome Court of the United Btates, by writs of
ervor, and there argued together. The law under which Mr Buow was
indieted prohibits cohahitation *' with more than one women.” The avi-
Aence in the case showed that he lived exclusively with one of his wives,
and bad no association with either of the others which would have been in
any degree improper in any other gentlemen, but bo boad soknowledged them
&ll to be his wives, The focts in evidenee, and the qnestions ariging on the
hills of exoeptions, so far as they wera disonssed by Mr. Curtis, sofficiently
zp]:;ear frumn the following stenographic report of his argmment. ]

ARGUMENT,

-

Onee, may it please your Honors, and onee only, in the
course of my professional carecr, I have been counsel in a
case In which the life of o human being was at stake. This
was in the days of my youth—46 years ago—when the en-
ergics were full, when ambition was high, when appluuse was
gwoet, and the desire for success was keen. And now, when
I have passed my three score and ten, have arrived at an age
when we look backward and not forward, when fume no lon-
ger allures and little is left but duty to be discharged becaunse
it is duty, T find mysclf here cngaged in a canse which is
directly to affect the peace, the welfare, the safety, the reli-
gious constitutional rights of thousands of my fellow creatures,
and may possibly draw into its consoguences the lives of
some of them. Bear with me this great responsibility, at
least so far as to understand snd appreciste the grounds
of my apprehension.  Bear with me while T separate those
considerations and elements which are fit to be entertained
by this Court, from those which belong exclusively to the
statesman and the legislator. No one can be more sensible
than T am, that when a statute is to be construed by a court,
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it is the meaning and intent of the lawgivers that is to he as-
certained. I do not need to be fold that it is your province
not to make laws, but to interpret and apply them. Never-
theless, it does happen under our system of government, that
even when there is nothing to be determined but the con-
struction of a law, constitutional provisions must be taken
into consideration ; and when that 18 not the ease, it also
happens that the time of the enactment of the law, the cir-
emmstances which led to it, the public facts and public equi-
ties which surronnd it, each and all are of fit and proper
consideration in determining the meaning and application of
the language of the legislature to successive cases as they
arise,

I am firmly convinced, after a very thorough study of
these cases, that both of thesc inguirics arise on these roc-
ords. I am to submit to you a constitutional question which
involves the religions liberties of these people called Mor-
mons ; and it arises in this way: Thizs man was com-
victed three several fimes om evidence which was precisely
this and no more, that on a certain day he casually
introduced an acquaintance of his toe two womon, who
were present in the marshal's office when he wns undor
arrest, as his *“ wives,” and that is all there iz of his
language which is in evidence in thesc cases. The whole
of his other conduct, if you grasp all its incidents in
one bundle, resulted from moral and religions duties, as he
estimatod and believed his religious duties to be, and this T
shall demonstrate to you, I think, is the precise guestion
here. Without a doubt, it presents a constitutional ques-
tion, and & very grave one.

The first proposition to which I have to ask your atten-~
tion is stated on the 22d page of my brief.

THE CONSTRUCTION GIVEN BY THE COURT BELOW TO THE 3D
SECTION OF THE AcT oF Marcr 22, 1882, AoxDp o¥ WHICH THE
PLAINTIFF IN ERROR WAS THRICE CONVICTED, MAKES IT VIOLATE
THE FIEST AMENDMENT OF THE C(JNS'I.‘ITL"PION, BECAUBE IT MAKES
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RHE STATUTE PUNIBH THE PROFESHION OF A RELIGIOUS BELIEF,
WHEN, UNDER THAT CONSTRUCTION, IT IS AFPLIED TO THE EVI-
DENCE IN THE THREE CASES Now BEFORE THE Counrt.

In approaching the subject of religious liberty, there is
of course a great deal of antecedent history to he taken
into account. I do not propose to go over the whole of it,
becpuse most of s here are legal and historical scholars.
You, Mr. Chief-Tustice, in a recent case, Reynolds ». United
States, (98 U. 8.,) had occasion to develop the subject some-
what. Tt is necessary for me, on this oocasion, to supple-
ment what you then said by a little further development of
the subject ; and, moreover, it is necessary for me to show
what was the religious persecution on which history had set
the seal of ity condemmation before our Constitution was
made. Inall the modern ages of the world in which reli-
gions persecution has been carried on by governments, or in
the name of public authority, the whole essence of the atro-
cious wrong has been this —power has saild to the weak :
“ Henounes your religious opinions, recant your religious
beliefs, or die, or go to prison.” This was what was said by
Phillip IT and the Inquisition to the whole anti-Clatholie
party in his dominions. 'I'his was what was said by Bloody
Mary, of England, when she burnt her Protestant subjects
ut the stnke. This was what was said in the persecution
in Northern Ttaly in the seventeenth century, to the subjects
of the Duke of Savoy, when the great Protector of the
Commonwenlth of England signified that if that persecution
did not cease the English guns should be heard in the Vatican.
This, too, was what was said (with inexpressible grief and
shame I advert to it) by my Puritan ancestors of Massachu-
setts when they hanged Quakers. This is what T am to show
will be said by this Edmwunds act to the Mormons of Utah, if
it is to be construed and applied here as it was construed and
applied by the territorial judges. IfT fail in showing this, I
shall fail in this branch of my argument. If I succeed in
showing it, these judgments will be reversed.
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I pass to the more immediate threshold of the constitu-
tional guestion. But before I cross it I must advert again to
the two religions persecutions which stand nearest in time
to the establishment of our Constitution. T have alluded to
the persecution in northern Italy which Cromwell checked.
It was while that perseention was going on that Milton
penned that grand sonnet which rang like a trnmpet through
Christendom :

Avenge, oh, Lord ! thy alaughtored saints, whoss bones
Lie scattered on the Alpine mountaing cold.

It was Milton, too, who, as Latin Secretary to the Pro-
tector’s government, wrote the despatches which threw the
shield of England over nearly all the Protestants of the
Continent ; a protection which they did not lose until Charles
TT basely 20ld himself to the French king for gold. That
protection was not again afforded to them until Willinm of
Orange liftod the crown of England out of the degradation
into which it had fallen when it was worn by his uneles.

What the post said about the poor peasants of the Alps
is what some future Milton may have to say if we do not
find some better way out of this sad problem in Ttal than
auy that we have yet tried. For, if the barriers of the Con-
stitution are to be disregarded, we may soon hear that
the blood of these people is demanded. We may take warn-
ing from the spirit of violence that prevails everywhere.
Everywhere those who are distiked for any cause arc
made the vickims of popular rage. At this moment a bill is
passing through Congress to indemnify certain Chinese for
outrages committed upon them by mobs., The Mormons will
suffer anything rather than have their religions convictions
foreed out of them by persecution ; and this is what is now
tried by the machinery of the criminal law as it iz adminix-
tered in that Territory. They will obey the law when they
can lesrn what it requires of them ; and whatever is done to
them, they will not be driven into rebellion, much as some



T

of their enemies might like to have them, for they hold the
doetrine of non-resistance by physical force a8 a part of their
religions creed. They will use no violence, but they may be
made the vietims of violenee.

The perseention which Milton denonnced, and which Crom-
well stayed, oceurred just three years before the persecution
of the Quakers in Massachusetts. The most accurate ac-
eount of the Quaker persecntion is to bhe found in Palfrey's
History of New England. It transpired one hundred and
twenty-seven years before the Constitution of the United
States was adopted.®

= The persecntion of the Quakers in Masenchusetts oecurred in 165859,
The following socount of the axesutions is to be fonnd in Palfrey's History
of New England, vol. ii, pp, 11-14 :

“For s little time there seemed reason to hope that the law would do it
offico without harm 6 sby obe, The it #ix Quakers who wore baniehed
after ite enactment went away and retaried no more, Bot Willlam Robinson
hesrd of it in Rhode laland, and Marmadoke Stevensou in Barbadoes:
shd they judged themssives to be commissivned to put M to ihe proof.
‘They eame tn Boston, and were joined there by Mary Dyer, from Newport, and
Nicholan Davia, from Barngtsble. The four wers armigned ernd recsived
sontence of banishment, with the anddition that they woold suffor death if
they coms bpek. =

" Nigholas Daviannd Mary Dyer found feeadom to depart; * * * butthe
other two were constrained io the love snd power of the Lord not fo depsrt,
but to stay in the jerisdiction, and to try the bloody law with death.” After
four or five weeks they retarned to Boston, and were ngein joioed there by
Dyer, who had again reconsidersd her doty. Hromght fo trial under the
recent statuts, they wers all three sentenesd to be banged on the eighth day
following, Precsutions wero faken agaiust s popular outbresk, for there
was & general disgust at whot wies goikg on. A hondred pikemen and mus-
ketecrs wers detailed to gunard the convicts o exeaution. A astrong night
wateh was set, and sentries wera poated in and aronnd the town.

** At this point, without doobt, if not before, the government should have
peused and retraced ite steps. It would have hod W scknowledge iteelf
besten ; but this it could sford to do, sud thia it was obliged to do af lust.
Perhaps each porty had continned to hope that the other wounld relent when
the terrible gailows should be reared. But so it wus not to be. The con-
test of will was to last longer. Whatever the rulers of Mossachusetts in
those days vromised or threstoned, thet it was their practics to do. Om the
other hand, if they presumed that their antagonists were snseeptible of fear,
the supposition was & mistake. On the appointed day, the prisoners, sur-
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The distinetion between the case of Cannon ». The United
States (116 U. 8., 55) and the three cases of Snow u. The
United States is broad and elear.

Treating the three present enses ns one, for the purposes
of the argument, because, with reference to the constitutional
question, all the evidence that needs to be considered was the
same in all of them, T shall contend that the evidence on which
Snow was convieted under an erronecus construction of the
statute makes the conviction and sentence violate the free exer-
cise of religion gnaranteed by the 1st amendment of the Con-
stitution. :

In Cannon’s’ case unlawful echabitation was held to con-
sist in » man's living in the same house with two women, eat-

rounded by the guard, went from the gacl in Queen (Court) Street to Boston
Qummon, banid in haud, Mary Dyer wulking botween the otber two. The
mon wers honged, and their bodies were burled benesth the gollows, Dyer,
who had stood during the execntion with s halter about her neck, was now
told thet she was dismissed to the eare of her aon, who had some from Bhada
Ialand to interseds for her. Her coorage had not yet reached the height to

which it aspired. She pted the deli snd was led oot of the
jurisdiction.
4 Tho undsunted 4 1 t ol the suff incrensed the wildapread re-

sentment againet the law which had eondemned them ; and the Court fonnd 3t
necessRTy o justify itself in two other * deciarations,’ sent abroad, the one in
print, the other in a civonlar-letter, from the secretary to the towns, Dyer
was not satinfied with hersslf, and in the following spring, after some wim-
Yeas wanderings, she again came to Boston, and was sgain brought to trial,
and doomed to diz. At the gallows onee more the offer was remewed (o her
of relenss if she would promise thengeforward to keep ont of Massachusstis.
Hnt ghe rejeotad it, and met her fats with brave determinabion. ° In obe-
dience to the will of the Lord I cams,’ she ssid, ‘and in His will 1 shide
faithful to the death.’

*With an ineonsiateney which shows the repugnance felt by the magistrate
to exacuts the hard law, it was left inoperative in some osses of manifeat vio-
lation. Bot it had one more victim. Williem Leddrs returned from benish-
ment, and was apprehended and brought to trial.  An offer of liberation was
made to bim if he woald engage to go to England. But he rejected it, say-
ing that be hed no business there. He was condemned and executed, * All
that will be Christ's digeiples,’ he said at the foot of the ladder, * must take
up the Cross.' The last words he was heard to untter were those of the mar-
tyr Stephen, * Lord Jesus. roceive my spirit.’



