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REPORT ON CAPITAL PUNISHMENT.

MADE TO THE MAINE LEGIBLATURE IN 1536.

—p—

Tuz Joint Select Committee 1o whom was referrdll the
proceedings of the last legistative session, relative to the pun-
ishment of death, together with sundry petitions in favor of
the sbolition of the same, have hal the whole eubject under
consideration, and ask leave to report:

That, having given to the subject all chat deliberative atlen-
tion which the time apd circumstances would permit, your
Committee have agreed that in their opinion the punishotent
of death ought 16 be abolished, and that public sentiment de-
mands the adoption of the measure. Considering the able
Report of the Committes of the last J.egislature on the ques-
tion now under consideratiop, your Commillee have not
thought proper to reiterate the same train of arguments, espe-
cially those relating to the Mosaic Law contained therein; nor
can they perceive why the legislaior should be influenced by
those laws any more than by those of Greece or Rome, aside
from their wisdom and justice. [If it should be found, there-
fore, that there are arguments aot coentained in thiz report,
their omission will not be taken as evidence that the Com-
mittee did not attach importance to them, They have la-
bored more to illustrate the principles on which legislative
proceedings should be predicated in relation to crime, the prin-
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ciples of justice and natural right, together with the expe-
diency of the measure, than to give voluminous details of ar-
guments having one common object. They have therefore
taken a somewhat different view of the subject from the former
Committee. And, in doing this, they are gratified in being
able to state that gentlemen of talenls and worth have essen-
tially aided in the accumulation of facts te illustrate and sub-
elantiate, even in prejudiced minds, the correctness of the
positions which they have thought proper to assume in this
report. In discharging this duty, they are not conscious of
being actuated by prejudice, a false delicacy towerds crimi-
nals, or any considerations other than the public pood.

T i necessary to the general intereat, to the perpetuity of
individgal and public liberty, that we should recur occasion-
ally to fivet principles; that we sheuld scrutinize the acts of
government, in order to determine whether #t hos kept within
the sphere of its legitimate or constitutionsl powers. If itis
found to have encroached upen the rghtls of citizens, and o
have been in the practice of meting out croelty and oppression
under the imposing name of necessity, no matter if sanctioned
by al} nations upon the face of the earth, by past ages, by
its great anliquity; for, as precedent cannot confer the right,
it ought to be wisited by the band of reform. If the inviola-
bility of human life was not recognized in the eadly period of
the world, afier the wickedness of man had perverted his way
upon the earth, and in tha datk and barbareus ages; if, in
consequence, oceans of blood have heen made te flow, while
inglorious ambition, ignomance, superstition, and bigotry
consigned their victims 1o the most unfeeling and heart-rend-
ing cruclties which the ingenuity of man could invent; to the
violent sufferings of maiming, the rending asunder of limbs,
the rack, the torture, the gibbet, the stake, and the halter; if
it be a relic of those titnes when the despotic will of tyrants
and conquerors enriched the soil of empires with the blood
of human victims, sometimes innocent, and for the small-
est, az well as the mare aggravated offences; surely we, who
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profess so much abhorrence of the tragic scenes of those times,
who profess to be guided by the greater light of medern intel-
ligence and the immutable principles of right, and, above
all, by the pure and benign principles promulgated by the
world's great Lawgiver and Denefactor, cught to pause and
reflect whether wa can, consistently with the spirit of cur free
instilutions, with the improvements of the age in moral re-
form, continue a practice so demoralizing in its tendency, and
a0 abhorrent 1o the feelings of humanity, againet the strong
and decided opinions of a large, very respectable, and discreet

portion of tha people, ns the punishment of death; amd.—

whether it is not in our power to so elevale the character of
our people, and io throw eround hwnman life a sacredness
which will secure its inviolabilily to a greater extent than ca
posaibly be done by ihe sanguinary punishment of death.

To adopt such mensures as are best calenlated to promote

the greatest good, to ensure the tranquillity, happiness, and
prosperity of the people, is the legitiniate object of our assem-
blage. Todepart frem this is to betry the trust confided to
us by our constituents, and prove our unworthiness to serve
them.

The measure prayed for by your petitioncrs and memorial-
igfe iz the abolition of the punishment of death for treason,
murder, arson, and accessarice thereto before the fact; these

being the only crimes punishable, by our stawute laws, with |

death, As trenson against the State will not be likely to be
committed without at the same Ume commilting this offence
against the United States, and be liable to be punished by the
laws of the laiter, it is practically o nomingl offence, so that
virtually the petitioners ask for the abolition of the punish-
ment of death for the crimes of murder and amen.

Your Committee are strongly impressed with the importance
of adopting this chenge in our criminal code, on the ground
of its jusiness as well asits expediency; and, in giving their
views, will commence with a few postulates, or what they
deem gelf-evident truths,
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1. All men are born equslly free and independent, and are
endowed by their Creator with certain inalienable rights,
among which is that of life.®

2. All power is inherent in the people.f

3. Government iz instituted by their anthority, and acquires
righte, only so far as they are surrendered by the people, the
legitimate end of which is the greater security of the natural
rights of those for whom it is instituled, and is in its nature a
¢ guidd pro que,”” or an equivalent for those surrendered.

4. A natoral right cannot be transferred or given up, for
which, in the nature of thinge, no equivalent can be ren-
dered.

5. It therefore necessarily follows, that government is a del-
egated trost, founded in compast, and muost possess limited
powere; that the assumption of unlimited or abselite powers
iz an usurpation of the rights of the people not delegated; that
acts founded on soch an assemplion of power cannei be legal-
ly or morally binding on the citizen, the exercize of which is
tyranny; and that, a8 no adequate conzideration can be given
in exchange for the ineatimable privilege, the enjoyment of
life, no man has the right te dispese of it, either according to
the whims, caprice, or opinions of himself or others.

6. Right and cbligation are correlative. Neither govern- |
ment nor a cilizen can possess civil rights withoul having
imposed on them corresponding obligations. ¥Each severally
is not only under obligation to respect the rights of the other,
but to defend them when invaded. To preserve a just
balance between these, so that ope shall not encroach upon
the other, and to ensuge their respect in tranquillity and
peace, constitute the most important business of government,

Human life, therefore, can be taken only by virtue of this
obligation, which males it imperative on the government
to preserve its own existence and just rights, and those of =

* Ureclaration of Indepsndence.
t Copatitntion of Maine, Art. 1, mee. 2.




To the Maine Legislature. 7

each individual member of it wnimpaired, however poor .or
humble in life.

If these premizes be correct, povernment, as well as indivi-
duals, have the right of se}{-defence, and, to do this, if an
abaolute necessity shall exist, to take the life of the aggressor.
But, without such necessity, no power on earth can of right
take it. Now, if it can be shown that the destruction of life
iz absolutely necessury to proteci the Biate or tha citizens
against foreign or domestic aggressions, it 18 both lawful and
right ; it is then not a muatter of mere choics or expediency,
because the fimt law of natare, self-preservation, impoeez the

~" mecessity. But if, on the olber hand, it can be shown that in
a civilized, intelligent, and moral commumity like our own,
no such necessity exists, then it must be conceded that to
inflict the punishment of death o not only unlawful and
impolitic, but unjust and cruel. In determining this, we
/’fuusr. not barely consider whether crimes, of an aggravated
[ nature are commitied or not, but we must take into consideration
the nature and constitetion of man, the means hest caleulated
to control his actione in conformity to the rules of sociely, the
proper ends of punishments, and the practical experience of
past limes,

Abthoagh men are born equally free and independent, so
far as their natoral rightz are concerned, and in our Govern-
ment have no prerogatives or exclusive privileges, (unless
they may be found in the numerous monopolies which hang
like & vampire upon the Republic, and may be descendible,

' as property, from father to som,) vet there is a difference in
their physical organization snd susceplibilily 1o intellectual
and moral attainments. The object is not, however, to enter
inte a consideration of the truth or faleity of metaphysical
abatractions and speculations ; to speak of the absurdilies and
incongruities, or of the truth and consonance, of any system
of phylosophy, whether of Bacon, of Locke, or of Gall and
Spurzheim, but to epeak of the nature of man in genernl, and
his susceplibility to intellectual and moral culture, though he
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may have been nnsed in the lap of venality, and reared in
the commission of crime.

It will be sufficient for our present purpose to ohserve, that
all the animal propeneilies and manifestations of mind depend
upon organization ; that every animal funciion, and every
faculty of the mind, has its own appropriate and peculiar
organ, which is somewhat differently developed, and may aiso
possess different degrees of energy or activity, in different indi-
viduals ; und that all men are naturally influenced either by a
preponderance of their intellectual and moral faculiies, or of
their animal propensitiea, except whers they are so equally
balanced as that there iz no decided predominance on either
side. No attentive obeerver of the conduct of men can have
failed to have perceived this difference, founded as it is in
naiure, though he moy tiet have stiribyted it to the same cauze.
This natural difference is the bezis of a division of men into
thres classes. '

The firat closs embraces all those who hove a decided pre-
dominance of intellect and moral feeling. In these the ani-
mal propensilies are proportionately weak, but sufficiendy
strong for their legitimate ends, the preservation of the indivi-
dual and the propagation of the species. The inferior ten-
dencies of these, though scmetinies strong and vigorous, can
never gain that ascendency over the higher and nobler faculties
of the mind so as to impel them to the comission of crimes.
Endowed with quick oomal perceplions; commanding intel-
lect, and a natural aversion lo crime, they instinctively shrink
from jis commission, and it becomes morally impossible.
Thus, baviog the law written in their bearis, they are a law
unto themselves, Actualed by high-minded and honorable
tnotives in their inlercourse among men, the Government nor
individuals have nothing to fear from low, grovelling selfish-
neszs, or unlawiul nets of violence from them. To engage in
active benevelence, 1o disseminate inielligence and virlue
throughout the world, and make men wiser and better, is 10
them enjoyment ; it is satisfaction and peace. '




