THE RELATION OF THE
EXECUTIVE POWER
TO LEGISLATION



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9780649275526

The relation of the executive power to legislation by Henry Campbell Black

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



HENRY CAMPBELL BLACK

THE RELATION OF THE
EXECUTIVE POWER
TO LEGISLATION

ﬁTrieste






Th1.5a.
RovT.

Botier

THE RELATION OF THE EXECUTIVE
POWER TO LEGISLATION

BY
HENRY CAMPBELL BLACK, LL.D.

ENRITON OF THE CONETITUTIOMAL REVIEW

PRINUETUON UNIVERSITY PRESS
FRINOETOXN
LONDON : HUMPEREY MILFORD
OXFORD UNIVERSITY PLRESS
1959



Coprright, 919, by
PriscnTon UNIvERSITY PHESS
Frinceton, N. J.
Fyllished, [9]%
Printed inthe United States of America




1L

HI.

IV,
V.
VI
VIIL
VIII

CONTENTS

The Growth of Itxecntive Power. ... ... I
Executive Initiative in  Legislation;

P 1y SR 41
Exceative Inttiative in Legislation; In the

Eliited | SEEBE: <o e ei s e i
The Cabinet in Congress.............. 70
The Selective or Partial Veto. . ...... ., 101
Execcative Orders and Decress......... 116
Executive Pawer in the States. ......... 149



PREFACE

The framers of the Constitution oi the United
States and of the contemporary state constitutions
firmly bebeved that the preservation of liberty re-
quired a careful separation and delimitation of pow-
ers hetween the three great hranches or departments
of government, and made provision accordingly. In
one respect, at least, their expectations have been frus-
trated and their plans have gone awry, For a survey
of the course of our political history and of the de-
velopment of political [orces and methods shows that,
as between the exccutive authority and the legislative
power, the balance originally intended to be main-
tained has, both in the Tnion and the states, been very
gravely disturbed. The President of the United States
has grown into a position ol overmastering influence
over the legislative department of the govermment.
He presents and procures the enactment of such meas-
ures as he desires, and prevents the passage of those
which he disapproves. Congress is subservient to his
will ; its independence 1s in eclipse.  On the other hand,
many of the state govermments are working ineffec-
tively, and the states are losing their rightful jurisdic-
tion and influence in our federated government, chiefly
because they have stripped their governors of much
of the authority which their responsibility to public
and political opinion properly demands.
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vi PRETFACE

There are those who tell us that the political philos-
ophy of the founders of the Republic is unsuited to a
twentieth-century world, that what they regarded as a
self-evident truth is now seen to be only a fetish. If
we are not prepared to reject the theory of the separa-
tion of powers, we should endeavor by all means to re-
store the lost equipoise, and to regain the ancient paths
of ordered liberty under represemtative government.
But if the new view is correct, or il it is true that ex-
ecutive arrogation of power s the result of forces
operating irresistibly in the life of the nation, or the
outcome of an cvolulionary process which cannot now
be reversed, then it becomes us to ask ourselves what
we mean to do with our new form of government.

In this dilemma, we get but little light from the in-
stitutions of other countries. An examination of the
so-called “parliamentary™ or “cabinet” system shows
it tu be entirely unadapted to the government of a
country whose constitution provides ils execulive with
a fixed tenure of office.  DBut the fact is patent that
there has insensibly grown up around the Constitution
a system of usages and conventions, which is only par-
tially within its cognizance, and which is very largely
a matter of make-helieve, The question is propounded
in these pages whether we cannot take this system (if
indeed its continuance is inevitable} and put it where
it belongs—squarely within the four corners of the
Constitution, Suggestions are offered in that behalf.
It is not pretended that they furnish the ideal solution
of a very serious and difficult problem. But at least
they would legalize that which is at best extra-consti-
tutional, deliver the supreme law of the land from a
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mocking pretense of obedience, and liberate the most
important function of a free country's government—
the making of its laws—irom an atmosphere of shams
and subterfuge.

Hexry CaMPBELL DLACK.

Washington, D, C,



THE GROWTH OF EXECUTIVE POWER

The most portentous development in American po-
litical and constitutional history since 1863 i3 the
change in the relations between the executive and
legislative branches of gﬂvcmmcnt the one making
enormous gains in the direction of influence and actual
power, the other suffering a corresponding decline in
prestige and in its control over the processes of gov-
ernment. The President of the United States occu-
pies today a position of leadership and of command
over the government of the country so dilferent from
that which was intended by the framers of the Con-
stitution that, if it were not the outcome of a natural
process of evohition working through a long periad of
years, it would bear the stigmata of revolution, and if
it had been achieved in a single presidential term, it
would have been denounced as a coup d'état.

The men ol the convention ol 1787 were scrupu-
lously anxious to separate the three great functions of
government in Iact as well as in theory., And hence
the first article of the Consfitution begins with the
words “all legislative powers herein granted shall Le
vested in a Concrress of the Lmted States,” and the
second with the words “the executive power shall be
vested in a President -of the Tlnited States,” Dut
while they meant to keep the chief magistrate from



