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A SEETCH OF THE LEGISLATION RELATIVE TO
. PRINTING THE PROVINCE LAWS.

1762

IxsTRUCTIONS FROM THE PRIvY COUNCIL RECEIVED BY LIEuT.-
Goverxor PaIFS. a

(No. 20.} Whereas many of the Laws heretofore passed 1752.
in“our Colonies and Plantations in America respectively have
from time to time been either entirely or in part repealed, and
others,of them are expired, altered, amendad or explained by
~ means whereof persons not well acquaintad with the said
Lews may bé led into mistakes and great prejudice and in-
convenience may arise to our service ; and wheress nothing can
more effectnally tend to promote order and good Guverament
secure the properties and possessions of eur subjects und pre-
vent litigivus Controversies and Disputes than u ¢lesr and weoll
digested body of Laws ; It is therefore cur Will and Pleasure
and We do bereby require and direct you, jointly with the
Council snd Assembly of oor Province of the Mussachusetts
Bay ander your Government, forthwith t¢ consider and re-

vise sll und every the Laws, Statutes and Ordivances which
are in force within the ssid Provinee, excepting only such as
relate to private property or are oiherwise of a private nature
and in lieu thercof to frame and puss 4 compleat and well di-
gested body of new Lawe for the said Province, taking ea-
pecial eare that in the passing of each Law, due regard be had
to the Methods and ulatiens prescribed by these our In-
structiens to you, snd that no Law of any kind whatsvever,
making a part of such new body of Laws, be passed withount
a Clause inserted therein, suspending and deferring the execn-
tion thereof until cur Royal Will and Pleasure may be known
thereupon. Amnd it is Our further Will and Pleasure, that
when the said new Body of Laws shall have been =0 framed
snd passed as aforsaid, Yoo do forthwith transmil each law
separately under the seal of our said Provioce together with
very particular observationa therezpon to Our Commissioners
for Trade and Plantations, in order to be laid before us in our
Privy Council for our approbation or disallowance. — Public
Record Office, London; Mass, Bay, B, T., vol. 84, p. 378,

See p. 9, post,
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Firsr Message or Ligur.-(Gov. PHIPE TO THE GENERAL
QOURT ON THE BUBJEQT OF REPEINTING THE PROVINCE
LAWS,

Dec. 6, 1752. Gentlemen of the Council & Flouse of Representatives:

The Court being as full now as in all Probability it will be
at any time during the present Session, 1 think it proper to
communicate to youan Affuir of great Tmportance & well wor-
thy of your Consideration.

During your Recess, I have rec® an additional Instruetion
from the Lords Justices to the Governor o1 Commander in
Chief of this Province, directing him jointly with the Coun-
cil and Assembly to consider end revise all and every the
Laws Statutes & Crdinances, which are in forea, except such
as are of a private Nature; And in lieu thereof to frame and
puss a gompleat and well digested Body of new Laws under
such regulat® as the said Ipstruction directs ; a Copy of which
I shall order to he laid before you. You must be sensible
that muny of the Province Laws are Obsolete and useless &
others by frequent Additions, Explanations, Ammendments
& Alterationa are rendered difficult to be Understood and are
variously constreed and practiced opon.

I am not to Confine you to any particular Form in your pro-
ceedings bot I must recommend to you a Plas which has been
executed by onve of bhis Majestys other Governm®™ with very
good Success ; A Copy of which shall also be laid before you.

It is generally allowed that there is no juster way of form-
ing a Judgment of the Wisdom of any People than by their
‘Body of Luws : It heboves you therefure 1o give the greatest
Attention te what [ now propose to yon: And asitise Work
that will require much Time & close Application you cannot
too soun engage in it.

8., Parps.

1763

SEcoND MEBSAGE OF Linvr.-Gov. PHIPE ON THE BAME BUB-
JECT.

— Gentlemen of the Council and House of Representatives:
Jnn. 8, 1108 gaveral Weeks hive paesed sinee I laid before you an In-

atraction from the Lords Justices, ordering me to recommend
to you a Revisal of the Laws that are now in Force in the
Province ; but no one Step has yet been takep, as 1 know of,
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by either House in Consequence of my Message: I cannot
let the Court rise, without ngain putting youn in mind of it
and urging you to a Compliance therewith, as sngﬂn[ aamay be.
: B. ra.

[Thke councll passed an orvder for A joint commitiee to prepare the
dranght of &an anawer to the foregoing messages ; bat nothing further ap-
pears of record.]

FirsT MEsSAGE oF (GOV. SHIRLEY ON EEPRINTING THE PROV-
INCE LAWH.

Gentlemén of the Council and House nf Representalives. y,, 18, 1734

In December 1752, The Lisutennat Governor {then Com-
mander in Chief of the Provinee) laid hefore hoth Houses an
Additional Instruction, which he had received from the Right
Hon** the Lovdas Justices of Great Britain, divecting him
jointly with the Council & Assembly, to consider and revise
all and every the Laws, Statutes and Ordinunces which arsin
force within this Province, Except such as relate to private
Property, or are any wise of a private Nature, and in lien
theraof, to frame a compleat and well digested Body of New
Laws, under the Regulation set forth in the Instruction, and
upon the Plan vecommeuded in the Message and to transmitt
it to the Right Hon."™ the Lords Commirsion™ for trade and
Plantations in Order to be laid hefore his Majesty in his Privy
Couneil for his Royal Approbation or Disallowanee It ap-
pears, Gentlemen, from the Books of the General Court, in
the Secretary’s Office, That on the 4% of Junuury following
KNothing huaving beeu Acted apon this Matter in the Assem-
bly, the Lisutenant Governor sent 4 secomid Message to hoth
Houses, Moving tham to take it nnder Consideration; And
the Council, on the same day, appointed threc of their Mem-
hers to be together with such of tha House of Reprosentutives
a8 they should join with them a Committee to prepare the
Draught of nn Answer to the Lieut. (Governors two Mes-
sagea which Vote was sent down to the Hoose of Represent™,
for Conenrrence & lodged there : But Nothing being further
done in the Affair by etther of the Honses,

The Lisutenant (Fovernor by his Letter to the Lords Com-
mizsioners of Trade acquainted them with his Proeeedings
upon the aforeanid Instruction, and the Result of them Where-
upon their Lordships, after laying this Ageonnt Lefore the
Right Hou."® the Lords of the Connnittee of his Mnjostys
moat Hon."™ Privy Council for plantation Affuirs, directed
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me to press you upon my Return to my Government in the
most Esrnest Monner, o n complinnce with hiz Majestys
Pleasure in this Mattor

To induee you to this, Gentlemen, Nothing can be wanting
bhut a due Consideration on your part of the heneficial Con-
sequences which will probably accrue to the Provinee from it

Nothing as is set forth in his Majestys Instruction can more
effectually tend to promote Order and good Government, se-
cure the Properties & Possessions of his Majeatys Subjects,
and prevent litigions Controversies and Disputes than o clesr
and well digae.te?i Body of Lawa, On the other Hand the Per-
plexity which must arisa in a Body of Laws where many of
them have from time to tims been either entirely or in part re-
peanled, are expired altered, anrended or explained hath a di-
rect Tendency to prodoce the contrary Effects

That such is the present State of the Laws of this Provinee,
whoever will cast their Eves over the Province Law Book and
examine into the Number of Acts made for repealing altering,
amending explaining or revising nol only single Aets, Para-
graphs or Clauses of Single Acts, but for the Explanation and
Alteration of some Clanses or even Seulences und the Repeal-
ing of others contained in severul Acts of different Nutures, all
pramiseqously blended together in the sume Explanatory Aet;
and particularly, the Number of Acts muede in furthar Addition
to and Explenation of sundry Acts, all made in Addition to the
same otiginal Act, nnd some of thom in Addition to each other,
must soon be Convinced, s he will also he of the expediency
of Collecting the saveral Scattered Acts, Puragruphs and Sen-
tences of Acts rolating to the sumne Matter into a Clear well
digeated Body of Laws, in order to render them more plain
& Useful to the Community in gonersl, for whose Renefit they
are made ;and prevent litigious Disputes which may nvise from
Mistakea oceasioned from their present indigested State

Ag one Tustance, Geutlemen, in particular, of tha present
confused State of the Provinees Liaws, [ would observe to you
that no less than eleven Acts bave heen made in Addition to or
Explanation of the Act passed in the fourth Year of King Wil-
liam and Queen Mary for the Settlement of the Estates of In-
taatates, beaides several Acts relative to it, which contain other
Matters likewise, hlended together, Insomuch that it requires
a critical knowledge in the Law rightly to comprehend the
whole Effect of these several Acts which are rendered so ob-
scure by the Multiplicity and the iucounected Order they at
g‘ll"esent Iy in that several of the Judges of Probate within the

ovince seem to practice variously upon them in their respee-
tive Counties. ;

Many Instances of this kind may be pointed out in the Prov-
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ince Law Book ; but every Gentlemans own observation will
readily suggest them to him so that I believe it will be easily
allowed that the Reducing of the Province Laws now in force,
from the perplexed obsoure state in which tha Multitude of Ad-
ditional or Explanatory Acts, and others made for the Alter-
ation Amendm't. or Bevival of them hath involved them, inte
a regular well digested clear Body of Laws would be greatly
Serviceable to his Majesty's Subjects withip this Province in
particular & is a very desireable Work. And what reasonable
Objection can be made, Grentlemen, to your entering wpon the
Execution of il, I cant after the most mature Consideration T
am able to give this Matter, apprebend.  You will be under
no Obligation in Executing it to make nny Alteration in the
Substance of your present Lawa : all that is proposed is that
the three Branches of the Legislature should consider and re-
vise such of thom a8 are not o%-la private Natura and in Lieu of
them frame & pass a compleat and well digested Body of new
Lawa. In doing this, you will exercise the same Liberty and
Freedom of .Tudgment which former Asgemblies at first used
in the Enacting of the present Laws : Such of them ag you shall
jodge it Advisable to contiune in their present Form, you will
re-enact in the same Words in which they wers at first passed :
And as to the new Framing of auch as you shall think It best
to havesltered by collecting the severa] additional or explan-
atory Laws, Clauses or Sentences of Laws velative Lo the seme
Mautter,which is ai present scatiered in & confused manmner in
the Law Book, into one or more well digested Act or Aetsin
order to make them more clear and exsier of Construction to
the Inhabitants in genoral and consequently of greater Utility
tothe Community, You will use your own Diseretion, by which
Eu are to be regulnted sclely in compiling the new Bedy of
wa.

And after passing them, I »m ordered by his Majesty to
transmit each of them separately under the Seal of the Province
together with very particular Observations therenpon to the
Lords Commissioners for Trade and Plantations in ordar to be
laid before bhis Majesty in his Privy Council for his Boyal Ap-
probation or Disallowanee which is the Condition preseribed
in your Charter with regard to every Law that ie passed in
the Provinee in order to its receiving his Mujesty’s final Sanc-

-tion or Disellownnce.

It is therefore most evident, Gentlemen, that your Compli-
anece with his Mujesty's Royal Pleasure in this Case will not
have the lenst Tendenoy to infringo upon your Charter Priv-
ilege, granted for the framing and passing of Laws for the
Government and Welfure of his Majesty’s Subjects within this
Province Neither can [ foresee any JToconvenience which can
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attend it. As to what some Gentlemen have thought that in
Case any part of the new Body of Laws shall be disallowed hy
his Majesty the whole will be void [ don’t apprehend there is
any danger of that ; for the Body ia to be composed of several
single Acts, which are to be transmitted separately, cach on-
der the Seal of the Province, for his Majesty’s Al

or disaliowanee : So that th'e his Majesty should &l]ow of
some, that could not affect the others which he should approve
of ; but they would finally have their intended Foree and Ef-
fect. If indeed, as I have henrd many imagine, the present
Laws w™ may be repealed by nny of the new Ones ehould be
absolutely vacated by the repealing Clauses in those Acts, 8o
that in case of his Majesty’s disuflowance of those new Laws,
the old Laws repealed by them should not be revived upon
such dirallowance, And the Consequence w* be that the Prov-
ince will lovse the Benefit of its nld Laws as well ns of the
new ones : That wonld indeed be & very considersble Objec-
tion against venturing to compile s new Body of Laws: Bat
that will appear upor Consideration to be & manifest Mistake
for it is well known that in the common case of Passing any
new Law for the alteration or repealing of a former Law, If
his Majesty disallows the new one, the alteration or repeal of
the former Law thereon contained is disallowed tou, and that
the Effecta of such disallowance is fo restore the old Law to
its former Foree and Vigonr.

It is true indeed, that, notwithstanding thie, that if any of
:,ha. new Laws should immediately taka Effect upon their be-
ing passed hereand beacted upon for two or three years, and
he finally disallowed by hiz Majesty, Incoaveniences might
srige from the Operation of them during the time which ahall
intervene between the Passing of them by the Legislatare of
tha Province and his Majesty's disallowunce of them : Bat
such Inconveniences are effectuslly guarded agminst by the
Provision made ih his Majesty’s Instruction which directs that
a Clause ahall he inserted in every one of the new Laws to
prevent their taking Effect untill they shall receive his Maj-
esty’s Royal Appm%aha or Disallowanee : So that the Laws
pow in being will remain in their present Force until his
Roysal Pleasure shall be known : And not the least Risque will
be ran of any Inconvenience in the Case.

As to any Jealousies, (Gentlemen, That an Attempt may be
made, upon this Oceasion, to introdice Alteration into any
of the new Laws; It is expressly declared in his Majesty's
Instructions, that they are to be teansmitted ouly to receive
his Majesty's Royal Approbation or Disallowance, and thers
is no more foundation for such a Jealousy, than there is in
the ordiuary Case of transmitting Home any single Luw what-




