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ON PLEADING

@laine for Altermative Helief,

TrEe department of pleading which it is proposed to con-
gider in this essay has hitherto been moulded by the
decisions of the judges and the necessities of litigation.
But now the roles of Court made in pursuance of the
Judicature Act expressly sanction the pleading of alter-
native relations. “The Judicature Aot has enlarged the
liberty of the plaintiff in claiming relief, for it is expressly
provided that, subjoct {o certain regulations, alternative
rolief may be asked and peversl causcs of action may be
joined in the same Statement of Claim,”—per Lord Coirns,
L. C., Bagot v. Easton (7 Ch. D. 8), DBy Order XIX.,
rule 8, every Statement of Claim shall state specifically the
relief which the plaintiff dlaims either simply or in the
alternative and may also ask for general relief. By
Rule 27, if a person desires to rely in the alternative
upon more contracts or relations then one ss to be implied
from certain circumstances he may state the same in the
alternative, By Order X VI, rule 1, all persons may be
joined as plaintiffs in whom the right to any relief claimed
is slleged to exist whether jointly, severslly or in the
alternative, By Rule 3 all persons may be joined as
defendants agninst whom the right to any relief is alleged
to exist whether jointly, severally or in the alternative.
Jeasel, M. R., commenting on this rule in Feans v, Buck
(4 Ch, D. 432), said, *“The same rules of pleading which
prevailed under the old law prevail now, unless there is
L. B
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anything in the Judicature Aot or in the new orders or
rules which prevents it;” and his lordship held that the
word “alternative” in the above rule did not mean an
inconsistent alternative.

1t will be necessary to bear in mind that the results to
which pleading i directed must be shaped by the old
maxim that a party must recover secundim allegala ef
probate.  ¥ry, J., in the ease of Cargill v. Bower (10 Ch.
D, 508), speaking of the prayer for further relisf, observed,

“Such a prayer must always be limited by two things,

the facts which are allaged and the rolief which is expressly
asked. You cannot wnder & general prayer for further
rolief obtain any relief inconsistent with that relief which
is expressly asked for.”” And at page 516, his lordship
observed: * Ahove all in cases of fraud the decision of the
Conrt must proceed secundum allegata of probata™ (a).

{a) Bee also Dart’'s Vendors and Purchasers, 5th ed. p. 1016,
For the difference to be observed betwoen allegata and probata 8o as
to obey Order Z1X. rule 4, which providea that “ every pleading
ghall ponfain as concisely as may be & statemont of the material
faots on which the party rolics, but not the evidence by which they
are to be proved,” see Philipps v. Philipps, 4 Q. B. D. 127. The
following obssrvations of Brett, L. J., as to the above distinotion
will ba found wvalnable :—* T will not say that it is easy to express in
words what are the facts which must be stated and what matter
nead not be stated. I know thet great pains were taken fo draw
Raule 4, and it is difficult to stata tho matter more clearly than in
that gple. The distinetion is there pointed out that every pleading
ghall contain s statement of tho material facts on which the party
pleading relies, but not the evidence by which they (that is, those
material facts) are to be proved. The distinction is taken in the
wery rule iteelf, between the fucts on which the party relies and the
evidence to prove these facts. Erle, C.J., expressed it in this way.
He said that thers were facts that might be called the allegais
probanda, the facts which ought to be proved, and they were dif-
ferent from the evidence which was adduced to prove those facts,
And it was upon the expression of opinion of Erle, C. J., that Rule 4
was drawn, The facts which ought to be stated are the material
facta on which the party pleading relies. It was purposely not put
' the facts which will be necessary to support the cause of sotion,’
for the party might not be able to state such facts, as, for instance,
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‘We may consider this sabject in the following order:
I. Cases where the allegations wpon which allernalice
relief 15 claimed are inconsistent, p. 4.
II. Cuases where the plaintiff has attempied to make al the
hearing of the cause & new cuse, p. 26.
IIL. Cases where the two claims have been held consistent,
p. 36.
IV, Alernafive relief by co-plaintiffs, p. 48.
V. Propositions deducible from the decizions and orders,
p. 49,

he might only know such facts as would render his case domurrable,
and conld only state facta which wonld net bo seffictent to maintain
the cause of action; but he states the facts on which he intends to
rely at the triel. There are some tests which show practically what
the rules mean, I think thet in a pleading under the new rules
such facts ought to be stated, which if a person had had to state &
special case formerly for the opinion of the Court, he would have
stated in the special case as facts. If a person hed to state a
spaciul case a8 an erbitrator, there are certain facta which he must
find and state, but he does not stato the evidence upon which he
was hrought to find those facts; and the difference, althongh noteo
©casy to express, is perfoctly ensy to understand. An arbitrator had
to state every fact which would support, when proved, the conten-
tion of the person on whose behall he wes stating that fact. He
did not state the ewidence by which he came to find thoss facts.
Now such facts as would be stated in a special case to support or
meet the claim are preeissly the facts which are to be stated under
the new system. It seems to me thet there is another test. If
partios were held strictly to their pleadings under the present
system, thoy ought not to be allowed to prove at the trial, ass fact
on which they would have to rely in order to eupport their case,
any fact which is not stated in the pleadings.” Ih. pp. 132, 133,

In Evelyn v, Evelyn, 28 W. R, 631; 42 L. T\, N. 5, 248, an application
waa made, under Order XX VII. ruls 1, to strike out paragraph 25
of the Statement of Claim, which alleged * The said Frances Evelyn
died intestate as to real estate, and lesving Bir Hugh Evelyn her
heir-at-law.” Maling, V.-C., distinguishing Phidipps v. Philippa,
refused to etrike out the allegation. And see Barre v. Fewkes, 10
Jur., N, & 466; 12 W, B. 666; not following Buker v. Harwood, 7
Him. 373.
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