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OPINION

oF

HON. CHARLES SUMNER, OF MASSACHUSETTS,

IN THE CASE OF THE

IMPEACHMENT OF ANDREW JOHNSON,

PRESIDENT OF THE UNITED BTATES.

I voted againet the rale of the Senate allowing Opinions to be filed in this
proceeding, and regretted its adoption. With some hesitation I now take
advantage of the epporiunity, if not the invitation, which it afforda. Voting
“gailty™ on all the articles, T feel that there is no need of explanation or
apology. Buch a vote is its own beat defender. But I follow the example of"
others,

BATTLE WITH BLAVERY.

This is one of the last great battles with slavery. Driven from these legis-
Iative chambers, driven from the field of war, this monstrons power has found
& refuge in the Executive Mansion, where, in ufter disregard of the Constitution
and laws, it secks to exercise it ancient far-reaching sway. All this is very
plain. Nobody ean question it. Andrew Johnson i the impersonation of the

tyrannical slave power. In him it lives again, He is the lineal suceessor of
J?hn 0. Calboun and Jefferson Davis; and he gathers about him the same
supperters. Original partieans of slavery north and seuth; habitual compro-
mizers of m: rinciples; maligners of the Declaration of lndependence, poli-
ticfans wit enrt; Inwyera, for whom a technicali. ia everything, and a
promiscucus eompsn:.r who at every stage of the battle have set their faces
against equal righta; thess ave hia allice. Tt i the old teoop of elavery, with
a few recruits, ready ae of old for violence—canning in device, and heartless in

uibble, With the President at their head, they are now entrenched in the
xecutive Mansion.

Not to dislodge them is to leave the conntry & prey to one of tho most hate-
fuol tyrapnies of history. Especially i it to surrender the Unionists of the
rebel States o violence and bloodshed. Not a month, not a week, not a day
ghould be lost. ke safety of the Republic vequires action at once. The ll.vea
of innoeent men must be rescned from sacrifice.

I would not in this judgment depart from that moderation which belongs to
the occasion ; bat Glod forbid that, when enlled to deal with so great an offender,
T should affect & coldness which I cannot feel. Blavery has been our worst
enemy, uaailmig all, murélenng our ¢hildren, filling our homes with mourning, and
darkening the land with tragedy; and now it rears its crest anew, with Andrew
Johnaon as its mpmantauve Throogh him it assumes qace more to role the
Hepublic and to impose its cruel law. The enormity of his condaet is aggra-
vated by hie barefaced treachery. He once declared himself the Moses of the
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colored race, Behold bim now the Pharaoh. With euch treachery in euch a
cauee there can be no parley. Every seutiment, every conviction, every vow
againat slavery must now be directed agminst him. Pharaoh is at the of
the Senate for judgment.

The formal accusation ie founded oo certain recent transgreasions, enumerated
in artieles of impeachment, but it is wroog to sappose that this is the whole
case. It is very wrong to try this impeachment merely on these articles. It
is unpardonahle to higgle over words and phrases when, for more than two

ears the tyrannical pretensions of this offender, now in evidenes before the
enate, a8 | shall show, have been manifest in their terrible, heart-rending con-
Bequences. !

IMPEACHMENT A POLITICAL AND NOT A JUDICIAL PROCEEDING,

Before entering upon the consideration of the formal aceusation, institnted by
the Honse of Representatives of the United States in their own namd and in the
name of all of the people thereof, it is important to understand the nature of the
proceeding ; and here on the threahold we encounter the effort of the apelogists
who have sought in every way to confonnd this great constitutional trial with
an ordieary case at Nisi Prius and to win for the criminal President an O1d
Bailey scqnittal, where on some quibble the prisoner is allowed to go without
day. From beginning to end this has been painfully apparent, thus degrading
the trial and baffling justice. Point by point has been preazed, sometimes by
counsel and sometimes even by senators, leaving the substantial merits wn-
touched, a8 if on & sofemn oceasion like this, involving the safety of the Republic,
there conld be any other question,

The firat effort was to call the Benate, sitting for the trial of impeachment, a
court, and not 4 Senate. Ordinarily names are of little consequence, bnt it cannot
be donbted that this appeilation has been made the starting. point for those tech-
nicalities which are so proverbial in courts. Constantly we have been reminded
of what iz ealled oar judicial character and of the su%piemsn!.ary oath we have
taken, as if a senator were not alwaye under oath, and as if ether things within
the ephere of his duties wers not equally judieial in character, Out of thia
{Ianslhle assamption has come that fine-apun thread which lawyera know so well

oW {0 weave. :

The whole mystification disappears when we look at our Constitation, which
in no way speaks of impeachment as judicial in character, and in no way speaks
of the Benale as a eourt.  On the contrary it uses positive lunguage, inconsistent
with this sssumption and all it pretended consequences. E}n thiz head there
can be no doubt. . .

By the Constitution it is expressly provided that « the judicial power chall be
vested in one Supreme Court and in such inferior courts as the Congresa may
from time to time ordain and establish,” thus positively excluding the Benate
from any exercise of *the judicial power,” And yet this same Constitution

rovides that “the Senate shall have the sole power to try all impeachments.”

n the face of these plain texts it is impossible not to conelude that in trying
impeachments senatora exercise a fonction which ia not regarded by the Consti-
tution as “judicial,” or, in other words, as subject to the ordinary conditions of
judicial power. Call it senatorial or political, it 18 a power by itaelf and aubject
to its own conditions,

Nor can any adverse conclusion be drawn from the unathorized designation
of court, which has been foisted into our proceedings. 'T'his term is ver
expansive and sometimes very insignificant. In Emrope it meana the housshaol
of a prince, In' Mapsachusetis it iz still applied ‘o the legislature of the State,
which is known as the General Court. If applied to the Senate it must be inter-
preted by the Coustitution, and cannot be made in any respect a source of power
or a constraint. i
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Tt is diffienlt to understand how this term, which plays such a part in present
pretensions, obtained ita vogue. Tt does not appear in English impeachments,
althoogh there is reason for it there, which fs not found here. From ancient
times Parliament, including both houses, has been called a eourt, and the House
of Lords ia known as a court of appeal. The judgment on English impeachments
embraces not merely removal from office, as under our Constitution, but also
puniekment. And yet it does notappear that the lords sitting onimpeachments are
called & conrt.  They are not 2o ealled in any of the cases, from the first in
1330, entitled simply, “ Impeachment of Roger Mortimer, Earl of March, for
Treason,” down to the last in 1808, entitled, * Trial of Right Honorable Henry
Lord Viseount Melville before the Lords Honse of Parliament in Westminster
for High Orimes ayd Miedemoanora whereof he was accuscd in certain articles
of Impeachment.”” In the historic case of Lord Bacon, we find, at the first
stage, this title, * Proceedings in Parliament against Franeis Bacon Lord
Verulam ;" and after the impeechment was presented, the simple title, ¥ Pro-
ceedings in the Honse of Lords"™ Had thia simplieity been followed in our
proceedings, one souree of misnnderstanding would have besn removed.

There ia another provision of the Constitation which testifies etill further, and,
if possible, more eompletely. Tt is the limitation of the judgment in casen of
impenchment, making it political and nothing else. It is not in the nature of
punishment, but in the nature of protection to the Republic. It ia eonfined 10
remova! from office and diaqualification; but, as if awara that this was no pun-
ishment, the Constitation forther provides that this judgment shall be no impedi.
ment to indictment, trial, judgment, and punishment “according to law.” - Thus
again 8 the distinetion declared between an impeachment and & proceedin
“aceording 1o law.” The firat, which is political, belongs to the Senate, whicl
ia a political body ; the latter, which is judieial, belongs to the courts, which
ure judicial bodies. The Senate removes from office; the conrte punish, I am
not alime jo drawing this distinetion. Tt i8 well koown to all who have studied
the subjeet. Early in oor history it was put forth by the distinguished Mr.
Bayard, of Delaware, the father of senators, in the case of Blount, and it is
adopted by no less an anthority than our highest eommentator, Judge Story,
who was as much disposed as anybody to amplify the judicial power. fn
speaking of this texs, he says that impeachment “is not so much designed to
punish tghe offender as fo secure the Siate against- groes official mesdemennors ;
that it touches neither his person nor his property, but simply divests him of Ris
ﬁoh'tical capacity, (Story, Commentaries, vol. 1, see, 803.) All this seema o

ave been forgotten by certain apologiste.on the present trial, who, assuming that
impeachment was a proceeding “aceording to law,” have treated the Senats to
the technicalities of the law, to say nothing of the law's delay.

Az we discern the true charaeter of impeachment under our Constitution we
shall be eonstrained to confess that it is & politieal procesding before a political
body, with political parposes; that it is founded on political offences, proper for
the eonsideration of o political bady and subject to a political judgment only,
Ewven in cases of treason and bribery the judgment ia political, and nothing more.
If T were to sum up in one word the objeet of impeachment under onr Consti-
tntion, meaning that which it has especially in view, and to which it is practi-
cally limited, T should say Expulsion from (ffice. The present question is, shall
Andrew Johneon, on the case before the Benate, be expelled from office.

Expulsion from office is not unknown to our proceedings. By the Constitu-
tion a senator may be expelled with = the coneurrence of two-thirds ;' precisely
as & President may be expelled with “the conenrrence of two-thirde.” In each
of these cases” the Bame exceptional vote of two-thirds is required. Do not
the two illustrate each other? m the nature of things ‘they are essentiall
eimilar in character, except that on the expuleion of the President the motion is
made by the Hounse of Representatives at the bar of the Senate, while on the
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expulsion of & senstor the motion is made by = senator. And how can we
require a technicality of proceeding in the one which is rejocted in the other?
If the Benate is o court, bound to judicial forms on the expulsion of the Presi-
dent, muat it not be the same on the expulsion of a senator! Bat nobody
attributes to it any such strictness in the latter case, Numerous precedents
attest how, in dealing with its own members, the Senate has sought w0 do sub-
stantial justice without reference to forms. Tn the case of Blount, which is the
firet in our history, the expulsion was on thi report of a commitice, declaring
him » guilty of o high misdemeanor, entirely inconsistent with his pablie trust
and duty as u senator.”  { Annals of Congress, 15th Congress, 1797, p 44.)
At least one senntor has been expelled on simple motion, even withont reference
to a commitiee. Others have been expelled without any formal allegations or
formal proofa. :

There is another provision of the Constitution which overrides hoth cases.
Tt is this: * Each house may determine ita reles of proceeding.” The Benate
on the expualsion of its own members has already done this praetically and set
an example of simplicity. But it has the same power over its *rules of pro-
ceeding ” on-the expulsion of the President ; an&p there can be no reason for
simplieity in the one case not equally applicable in the other, Technivality is
&a little eonsonant with the one as with the other, Each has for ita objeet the
Public Safety. For thiz the senator is expelled ; for thia, alse, the President ia
expelled,  Selus populi suprema lex, T]I:e proceedings in cach case must be
in subordination to this rule.

Thera is one formal difference, under the Constitution, between the power to
expel a senator And the power to expel the President. The power to cxpel a
genator iz unlimited in its terms. T'he Senate may, *with the cencurrence of
two-thirds, expel a member,” nothing being said of the offence; whereas the
President canP:s expelled only “for treason, bribery, or other high erimes and
mizdemeancrs.” A careful inquiry will show that, under the latter words, there
is such o latitude as to leave litsle difference between the two cases,  This brings
us to the guestion of impeachable offences.

POLITICAL OFFENCES ARE IMPEACHARLE OFFENCES.

So much dependa on the right understanding of the chareter of this proceed-
ing, that even at the risk of protracting this discussion, I cannot hesitate to con-
sider thia branch of the subject, although what I have already said may ronder
it superflnons. What are impeackable affences has been much considered in this
trial, and sometimes with very little appreciation of the queation. Next to the
mystification from calling the. Senate a court has been that other myestification
from not calling the transgressions of Andrew Johnson impeachable offences.

1t is sumetimes boldly argued that there can be no impeachment under the
Ooustitution of the United States, unlezs for an offeuce defined and made
indictable by an aet of Congress ; and, therefore, Andrew Johnson must go
free, unless it can be ehown that he i such an offender. But thizs argument
mistakes the Conatitution, and also mistakes the whole theory of impeachment,

It mistakes the Constitation in attriboting to it auy such absurd limitation,
The argument i3 this : Because in the Conatitation of the United States thers
are no common-law crimes, therefore there are no such erimes on which an
impeachment can be maintained, T'o this there are two answers on the present
oceasion 3 first, that the Distriet of Columbia, where the President reaides and
exercisos his functions, was once a E«rl of Maryland, where the eommeon law

revailed; that when it eame under the jurizdiction of the United States it broughi
with it the whole body of the law of Maryland, including the common law, and
that at this day the common law of crimes is still recognized here. But the
second answer is stronger gtill. By the Constitation Ezpulsion from (Yfice ia “on
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impeachment for and conviction of treason, bribery, or other Ligh crimer and
misdemeanors ;" and this, aceording io ancther elanse ofthe Constitution, in the
snpreme law of the land.”” Now, when a constitusional provision can be executed
without superadded legislation, it is absurd to suppose that such puperadded
legislation is necessary, Here the provision exeeutea itself without any re-en-
actment; and, as for the definition of “treason " and *“bribery " we resort to the
common law, so for the definition of *high crimes and misdemeanora™ we resurt
to the parliamentary law and the inetances of impeachment by which it is illue-
trated. And thue clearly the whole testimony of English history enaters into
thia case with ita anthoritative law. From the earlieat text-writer ou this sub-
Jject ( Woodeton, Lectures, vol, 11, p. 601) we learn the undefined and expansive
character of these offences; and these instances are in point now. T'hus, where
a lord chancellor has been thonght to put the great seal to an ignominions treaty;
a lord admiral to neglect the safeguard of the seas; an ambaesador to betray
his trust; a privy councillor to propound dishonorable measures; n confidential
adviser to obiain exorbitant grants or incompatible employments, or where any
magistrate hae attempted to subvert the mental law or infroduce arbitary
; &ll these are high erimes and misdemennors, according to these prece-
ents by which our Conatitution must be interpreted. How completely they
cover the eharges against Andrew Johnson, whether in the formel accusation or
in the long antecedent transgressions to which I shall oon call attention as an
essential park of the caze nobody can question.

Broad as thia definition may seem, it 18 in harmony with the declared optnions
of the best minds that have been turned in this direction, Of these none so great
as Edwund Burke, whe, 28 manager on the impeachment of Warren Hastings,
excited the admiration of all by the varied stores of knowledge and philosophy,
illamined by the rareat eloquence, with which he elucidated his canse. eas
are his worda : v

Itis by tnis tribuosl tha! stateamen who sbude their power aro tried befors stadesmes

and by stntesmen, wpon solid mlerﬁfm morality, Jt is here that those who by an
abuse of power have poltuted the wpirit of all faws can never hope for the least ction from

< any af 2 forma. 1t is here that those who have refused to conform themselves Lo the pro-

i w v 0 eeche,
%m"ofoﬂmm}i? :;i. e;rr}f ai?e_:. to escape throngh any of its defects, (Bond, Specches ﬂl

The value of thiz teatimony is not diminighed, becanse the orator spoks as a
manager. By a professional licouse an adveeate may state opinions which ure .
mot his own ; but & manager canmot. Representing the House of Representa-
tives and all the people, he speaks with the raspauaibﬂir{ of a judge, =0 that
his words may be eited hereatier. In saying this T but follow the claim of Mr.
Fox. Therefore, the wards of Burke are as authoritative as beantiful.

In different but moat sententions terms, Mr. Hallam, who ia so great a light
in eonatitational history, thus exhibits the latitude of impeachment and its com-
prehensive grasp:

A minister ia answernble for the justics, the homesty, the wtility of all measures amml‘mg

- from the Crown, as well es their logafity; snd thus the execntive sdministration is or ong.

1o he subordinate in all great matters gf policy to the superintendence and virtual control of
the two houses of Parlinment, (Haellam, Constitutional History, vol. 2, chap, 12.)

Thug, aceording to Hellam, even a failore in justice, honesty, and utility, as
well g in legality, may be the ground of impeachment; and the adminiztration
should in all great matters of policy be subject to the two houses of Parliament—
the House of Commons to imPe.u.ui and the House of Lords to try. Hersagain
the case of Andrew Jobnson 18 provided for,

Our best American lights are similar in character, beginniog with the Feder-
alist ftself. Arccording to this anthority impeachment is for © thoss offences
which proesed from the misconduct of public men, or, in other words, from the
abnse or violation of some public trust; and they may with peculiar propriety
be deemed political, as they relate to injuries done immediately to society itaelf.”
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(No. 65.) IFf ever injuries were done immediately to society iself'; if ever there
was an abuse or wiolation of public trust; if ever there was misconduet of a
gublic man ; all these are now before us in the case of Andrew Johnson, The
‘ederaliat has besn echocd ever since by all who have spoken with knowle
and without prejudice. First came the respected commentator, Rawle, w
specifies among causes of impeachment “ the fondness for the individual exten-
sion of power;” *the influence of party aud prejudice;” “the seductions of
foreign gtates; " *the basor appetite for illegitimate emoloment ;" and *the
involutions and wvarieties of vice too many and too artful to be anticipated
by positive law ;" all resulting in what the commentator eays are * not inaptly
termed political offtnces” (Page 19.) And thus Rawle umites with the
Federalist in stamping upon impeachable offences the epithet = political”
If in the present case there haz been on the part of Andrew Johnson no
haas mﬂa for illegitimate emolument and no yielding to foreign sedue-
tiong, has been most notoriously the influence of party and prejudics, also
to an unprecedent degree an individual extension of power, and an involution
and variety of vice impossible to be anticipated by positive law, all of which,
in gross or in detail, is impeachable. Here it is in gross. Then eomes Story,
who, writing with the combined testimony of English and American history
before him, and moved only by a desire of truth, records his opinion with all the
original emphasis of the Federalist. His words are like a judgment. According
1o him the process of impeachment is intended to reach * personal misconduet,
or grosa neglect, or nsurpation or habitaal disregard of the public interests in
sjhe diecharge of the duties of political effice ;" and the commentator adds that
it is *to be exéerciced over offemces committed by public men in wviolation of
thelr public trust and duoties;” that “the offences to which it iz ordinarily
applied are of a political character;” and that strictly speaking “the power
Eartakea of o political character.””  ( Story's Commentaries, vol. 2, § TAB, T64)
very word here je like an mgis for the present case. The later commeutator,
Ourtis, is, if possible, more ezj:licit. even than Btory. According to him an
# jmpeachment is not necessarily a trial for crime ;" “ its pu:{mm lie wholly
beyond the penalties of the statate or customary law ;" and this commentator
does not hesttate to sny that it is &  proceeding to ascertain whether cause exists
for removing a public officer from office;” and he adds that “such capse of
removal may exist whers no offence against public law has been committed, as,
where the individual bhas, from immorality or imbecility, or malodminisiration,
become unfit to exercise the office”  [Curtis on the Constitution, p, 360.7 Here
in the power of the Benate over Andrew Johnson is vindicated, 8o as to
make all doubt or queation absurd.

I close this question of impeachable offences by asking you to consider that
all the caste which have occurred in our history are in conformity with the rule
which so many commentators have announced. The several lﬁaf; of Pickering,
Chase, Peck, and Humphreys exhibit its latitude in different forms. Official
mizeonduct, including in the enses of Chase and Hnm‘?hreya offensive utterances,
conetituted the high crimes and misdemeannrs for which they were reapectively
arraigned, These are precedents. Add still further, that Madison, in debate
on the appointing power, at the very beginning of our government, said : * [ con-
tend that the wanton remaval of meritoriows officers would subject the President
to impeachment and removal from his own hkigh trust,” (Bilior's Debates, val,
4, 141) But Andrew Jobuson, standing before a erowd, said of meritorious
officers that  he would kick them out,” torthwith proceeded to execute his
foul-mouthed menace. How emall was all that Madison imegined; how small
was all ihat was spread out in the suceessive impeachments of our history, if
gathered into one ease, compared with the terrible mass now before us.

From all theze coneurring anthorities, English and Ameridan, it i plain that
impeachment is & power broad as the Constitution itself, and applicables to the
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