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FRIDAY, FEBRUARY 10, 1811.

ow M ?r%a .!’-!“jfllllf.l

ComMmiTTEE ON TEHE JTheTRIOT OF COTLUMBIA,

Februagry 10, 1911.

The committes met at 11 o'clock 8. m.

Present: Senators Durkett, acting chairman of the submmmitm
Dillingham, end Gamble; alse Scoators Gallinger, Scott, Carter,
Smith of Maryland.

Also Mr. Stusrt McNamara, special counscel, Department of Jus-
tice; Mr. H. C. Gauss, special assistant to the Attorney General; Mr.
E. T. Strickland, attorney in charge of titles, Department of Justice;
and Mr. W. H. Arnold.

Senator Burserr. ¥ think I will first put into the record a co
of a letter from the Acting Attorney General, J. A. Fowler, wi
reference to this bill, and zlee a copy of a letter written to the At-
torney Genaral by the secretary of the eommiesion appointed to take
up this matter. Those letters give & brief sxplanation of the maitar,

(The letiers are as follows:)

DEFARTHERT OF JUSTICE,
Washingion, Jonuary 19, 1844,

Hiz: In connection with Semabte bill Moo 16186, Sixty-fret Congress, third ses-
fign, introquced by Seqator Scott oo Jaouary 10, 1011, providing for the protec-
tion of the intereste of the TUnited Bigtes in lands and waters comprising any
part of the Anacostis River, or Eaglern Branch, and lande adjacent to, and for
other porposes, I setd herewith a copy of & report (0 e, made by the secretary
of the commission, crested under vection 26 of the act f May 30, 1903 (35 Stat,
L. pt. 1, 1. 543}, to lovestigate the title of the United Btates in end to all Iands
in the District of Colombia, wherein are fully sot forth the peceszity and reasons
why =aid bili shounld be enacted hy Congress.

Haid report i8 in regand to secticns 1 to 7, incluaive, and doed oot eover section
8 of the proposed act

Ag to secilon 8 you are advisdd that heretofore proceedings for condemnation
of landa In the Dietriet of Colombla have been carrled on nnder the act of
Auguet 30, 1890 (26 Stat. L., 412-412), making provialon for the acquisttion of
land for the enlargement of the Goyvernment Printing Ofce in thig eity.

It is Intended that section 8 of the proposed act will to some extent slmplify
the ure for condemnation.

Urnder the act of Augnust 30, 1890, in making provislon for the payment of
awards it ig provided that—

“In cape any of such persony are under disability, or can not be found, or
neglect to recelve payment, the mtmeir 10 bo pald to any of them shil! ba depoe-
ited In the Treasury to their credit”

TUnder eald nct of August 30, 1800, if the name of the owner or ownership of
the propecty can not be posltively ascertalned, o deposit or payment could not be
made, which might canse delay snd possibly defeat the acguisition of land
should any gquestion be raised on this point.

Ttes 'y J. A, FowLER,
Acting Attorney General.
Hon. Jacos H. GALLIRGER,
United Htotes Senate, Woshinglon, B. O. i
]
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DEPARTMERT OF JURTICE, January I8, 1911

Bin: My aitention having been called to Benate bill No, 10136, providing for
the protectlon of the interests of the Unlted States In lends and waters in the
District of Columbia, I have the honor to-make the following report on 8o much
of the said bill ee affects the subjects which have been under investigntion by
the cominission to investigate the title of the TUnited States to Jande in the
District of Columbla.

The historieal facts Indicate, and the Supreme Counrt has decided, that It wae
the Intentlon, when the city of Washington was Jald ont, that the sutire water
front shouid be preserved for the use of the people of the city in genersl. After
protracted litigatlon, thé clalme of private perssng to confrol & VEry Jarge pro-
portion of the Potomac IElver water fromt were denied and the title held to
be in the Tnited States. A portion of the Potomsc River front west of Twenty-
seventh Street from O Birest to I Street and of the Rock Creek front west of
Twenly-eighth 8treet between I and K Birests 18 now in a slmilar condition as to
title as was the whole of the Potomae River front prior to the decision of the
Potemac Flats cage.

By sectlon 1 of Senate Hill No, 10136 the method of proccdure fellowed in the
Potomiac Flats ckwe is Authorlzed with reference to the remalnder of the water
front of the city of Washlogion, and acctlons 3, 4, B, and 7 xre identical with
the seeticne In the aet opproved Auguét 5, 165596 (u% Btate., 335}, confoerring
equitable jurisdletlon oo the sepreme court of the Distriet of Columbia and
prescribing the details of provedure in the snits to be broaght under the suthority
of sectlon 1. The gueatlone affeefing the portlons of the river and ereghk fromf
hereinbefore deseribed are slmoal 1dentical wild those eettled In the Polotuse
Flata cose, aud the value of the lind affected ns o mesns of conneciion betwesn
the Patomue Park syatem aod the Rock Creck ork systedn !s wo great that no
right of the United States could be nllowed to lapse or be jeopardized withont
expénsive results, While withln this portion of the cliy 1i moy he found thet
certaln private rghtd have segroed, the onderlvlog properiy rights of the
Tlted States ave such that the pmoedule roinendsl seeins to be not” only
that best caleulated to determine the reepeedve viphts ol the Tnited Btates and
private pariled, but that which asems abaciataly mua] for the p[‘opc'r Tro-
tection of thé uterestn of the United Btutes.

The question of title on the Anacostla River front from the goethern terminus
of the land affected by the Polomac Flete emsa to the vorthern Hmit of the
original chty of Washiogton has hesn Jdebated for many years and the property
Is in g condition ae to flite which i3 almost ehagtic. There seemsz to be no
doubt that the original eommissianers intemied, as previously stabed, to reserve
the water fromt for the generui nge  They apmrently found, however, that the
preseure Irom persons of Influence wes too great to enable them to carry one
their inlentipns mtflexibly, and, partly with the conzent, actoal dr facit, of the
originyl commlsstoners, and partly by the wnopposed irregnlar action or ingdi-
viduals, certaln structures have been bullt oo the eotl of the Raxtern Hranch, #ta
ehores and adioining land, nnd certnln elaime of ownerabip have been ‘and con-
tinoe fo be made which, according to the facts as they now apgeear, and In the
light of the Polomas Flate chee, seem g be encroachments on and denials of the
property rights of the United States,

Ter partiealar, one sqoane (B0E), which is asscesed to the United States and
which appears always to bave been Its property, I8 adversely ocenpied by
private partiea cleiming under a chaln of ‘title which rme back for a pgreat
many ycars, but which apparently has no besls In any valid prant feom the
United Btates. In addliion to this the proposed lneation of & branch triack from
the Unlied States. In adiition to this, the propossd Incation of a branch track
from the Pennsylvania Ratlrond to rh:e navy yand has raised questions of title
affecting land extending for sbout one-quarter of the distance of the entire
water front of the ¢ity on the Apucostiz River, These questions apparently
can not be satiafactorily settled exeept through proccedinge contemplated by
section 1 of this bill. The lmprovement of the Anacostia River has probably
been obstrpeted durlng the whole bistory of the cliy of Washipgion by the
unsettled condition of the titles along ite banks within the limits of the original
cliy of Wasbingion, aond (he clearirg of such titles seems to be o necessary
praeliminary to the merlous consideration of this instrurment.

The property on the Potomac River, Anscostin River, and Rock Creek affected
by eection 1 of this bill ts of very great Importance, und =eems likely uitimately
and in apy event to be acquired by the United States for public tmprovements.
The property on the Potomae River and Rock Creek 18 directly in the Hpe of &
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proposad extenslon between the FPotomac Park system and the Reock Creek
Park syetem, and the property on the Anscestia River woold have to be acquired
by the United States In order to carry oot any ecinprehensive plan of improve-
ment of the shores end lowlands of that river,

The guestions of title involved are ao compllodtad that under waaal prnﬂeﬂnre
they conld not be settled for many years, if, indeed, they conld be settled at all
But by glving the sopreme court of the Distri::t. of Columbia eguitable jurisdie-
tion o means seems to be provided to mecure 8 speedy aod Anal eettlement of all
queations to be met

The landa affected by section 2 of the bill conetiiate fonr classes.

Ume claps 18 that of the amall amonnt of land in the originel city of Washing-
tom which was not dlvided, s far as the records show, between the original
proprietors apd the publlc in accordance with the deeds of trust given by the
sald proprietors In order to carty ont the purpose they had In mind of pecuring
the location of the Federal city within the limits given in the autd deed of trust.
Any other method of completlog the recorde of divislon than thet proposed
would presant serlons difficaltics from the guesilons which would be rafsed as to
the person or persons who would hove power to take acthon under the deeds of
trust at the present thoe  The method proposed woold provide againel gll pos-
mible ottsfanding clalmy, and whlle the awoutt of land affected 18 Dot farge,
wsome Betion of thip character seens necearary io order that certain rights of the
United Btates based npon this division wnder the deeds of (rust may be properly
esscTied.

A second claeg of landa afected by this bill conslats of lote In the originel clty
of Washington te which the mere naked lcgal Gtle scems now to be cutetonding
in the Gnlted Btatas. This comditlon seems to have hetn hrought about by the
fact that up to 1538 tha law of 1he IMatrler of Columbin required (hoi convey-
unves of laod musd. be recorded within slx mouibs in order to have legal effect,
While it has been guesticoed whether this provislon applied to certificates of
sale issued by the originai commissioners, tbe gencral construction and the
courss of deallng with such matters peema to tndicate that if these certficates
ware not recorded within slx monthe they falled to convey the legal esiate. A
congiderable number of origlnal loie in the clty of Washingion, Including some
which are now improved by voluable bullkdiogs, ave affected by this condlticom,
itid while there 13 0o actnal Ghanelal mtarest of the Tinited States in the prop-
erty in (hese casen the record Gtle sppears o be in the L'niled States. Any
otber metliod of attemnpéing to ¢lear title than the eguity proveedings propoesed
in the bill, or an act of Congress o cach cwee, seems fo ralse questions of con.
sideruble difficulty, and the equity procvecdings seem to be preferabie in vlew of
ull the circumetances.

By pection 2 of the act the court la glven powar, 4f (& finds the outsta.m‘img
title to be o noked legal tifle mercly, to wake such decree ae mey he necessary
to vest Lhe legal itftle in the person equilably enlilled thepedo, thos offering s
spesady reinedy for Lechnbcal defecis wilich are the hasis of the only intersat of
the United Btates in this class of lands,

A third class of lands ingiodes those lots in the city of Washington for which
the United States has nppereutly never peen pald end which are in the adverse
possosslon of private persops. This property includes the whole of cne square,
nearly the whole of another, and isolated lote In differcnt aguares throughont
the city. The persond wha abe niw u DoRdesRion probably acguiced thelr loter-
asts without positive knowlsdge that they were tnfrioging upen rights of the
United States. The Unlted Btates apparently bes let ite rights with relation
to these lots lle dormant for & great many years, ond while this fact hes no
bearing a8 & matier of law, il appears from the experfence thol has slready
beetr bad, that it would be difficult to secure recoverien by proceedings in ejeet-
ment, which proceedings seem to be the ooly method svailable, except the
methoed provided o this bul.

One such case has already been trisl—that relating 1o a piece of land located
in the vicinity of Fifteenth Street, Florkla Avenne, snd New Hampsablre Ave-
nue, known as ¥ Fox’s Discovery.,” This proceeding was brought In ejectment,.
and there s reason to belleve that notwithstending the fostructions of the conrt
that lapse of time or leagth of possesslon was not {0 be consldered s affecting
the righte of the United Btotes the Jury did take such facta ioto considerstion,
unid there is reagon to suppose that they were influenced iu their verdict for the
defendants by the vlew that the Unlted States wes practically ln no different
position from & private person after haviog allowed ita righte to lie dormant for
£0 MADF Fears,
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It would appéar to be a hardship to require of the present cecupants of such
lands the full present value thereof, cepecielly where the occupants appear to
have been purchasers for velue and under the lmpression which has obtained in
real-gstate dealings In the cliy of Washington thet the rights of the Unlted
Btates, having been allowed to glnmber for 80 many yesrs, wounld not be revived.

Even if proceedings in electment conld be undertaken by the United States
without the difficuity as to the view of a Jury whick has been sugzested, there
would be ng alternative bul to aesk to recdver the land af its full present value,
and to fnchude a count for use and oecupation. Otherwise o clalm for fm-
provements under the terme of the code of the District of Columbla might
reguire a payment by the Tnited Stater to the occupant. In cese of succesa
a£l60 the Tnited States, after a procecding at law, wonld have the difficult. ques-
tion of reslizing om 1ts verdiet, whlle In emge of a verdlct for the defendant the
result wonld be not merely vegative a8 to the enforcement of the clalm of the
TUnited Btates, but posttive in ity afrmation of title in the ocewpant and the
exclualon of the United States from furiher nesertlon of its rights.

The proposed bill has heen framed Lo avoid the bardehip snggested and at the
sume Hme to secure the desirable resolt thet valid clghts shall not be divested
from the United Btates without dne payment, and the court, in seecflon 8, 18
glven the power to make a valuatlon of the rlghts of the Unlted States in any
goch land according to the equity and good consctemee which shonld be exer-
cised by the United States, laking all the cireumstances of sach case into con-
pideration.

It secms especially importast that the fitles referred to as in the second and
third clesses shounld be completely clenred upn et this tlme. The nneortalnty
of real-estate titles in the clty of Washington has been the subjcet of comment
for many yoears. It has been the cnstom to pass Hiles as good, notwichslanding
that the intersst, Litle, or wight of tha Tlolied States had not bhesn completely
divested. Tnder certain conptrictions of law which seem rather Ingeniops
than sound, or ln conrequoence of a general assomption that {he United Biates
would continne to aliow ite interest to lle dorment, thess titles have boon pARzad
a8 4 malier 4f convenlenca ond fo avold the delsys which would resmlt from
a0 =fFfort o decore congresslonsl actioh to core the defects. At the ssmme time
tho condition could not fail to create enlument and, it some cases, criticiam
when ealled to the attention of persons previonsly oofamillar therewith, and
thers kave boen, loeluding the present Investigation, at least four distinet gen-
eral investizations as to these tliles, a8 B resmit of which attention has been
called to various amelanding Interests, hut no method has bheem propoesd until
the preecot bl for maklng 2 eomprahensice setflement of guestions involved.
The reports of Bobert Onld, William Cave, and John Stewart, reapectively, indi-
cate that a vory lerge amount of time wags expended in these researches. ed
by the rescarches of the former investimators, the present commiseion ls or will
be able to state poalllvaly the natore of tho verlons defects in €ifle arising ont
of dealings by the Thited Htatea in bollding lote In the ety of Waeghington, and
the present bllE !s proposed as a delinife means of terminatiog the dificulties
and of rendering It unoecessary to muke @ further inveatigation at a later date,
when the details of the present work shal! have been somewhat obscured by
time, as have been the detalle of the work of the previons Investigutors,

If actiop 1% taken now, B3 suggested, and the means afforded to perfect these
titlea, 1t will then be porathls to izmoe an oflelal publleation, stating the hagle of
all renl-estate title In the orlginal city of Washingian and ghving a sound fonnda-
tlon for the abstracts of title which are eswentlal to the sssurapce of personst
who way Invest in renl estate. If the matter 13 nllowed to Iapse, &8 It has
bean allowed previously to lapse, exeept for the gifte of rights of ihe TUnited
Btates anthorized by the act of March 3, 1R09, and acte of Congress relating to
indiyldual cases, thero 18 every Teason to suppose that at least a portion of the
waork now belng done will have to bo done over again by a foture gemeration,
while In the meantime the danger of expense or less te private Individuals
arlsing out of imperfect ceal-estate iltles will continue in an increasing degres
8 the lapse of tHime disposes of evldence and prevents easy ascertalnment of
the setnal facts with regard to the origioal transsctione.

The fourth clars of caged 18 largely presamptive, huot the Inclusion of such
caBgos in the loglslation proposed will complete the meana avallable to the Unlted
Btates for agserting all lie rights to lands end waters within the District of
Oolumbls. Thers was, of course, no vacant land left In the original city of
Washington after the metes and bounds of the said clty were lald out, but
there wes some account of snch land elsewhere fn the Distriet of Columbla,
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some of which has been patented. There 18 alwayd a posalblilty that between
the lines of old patents a minate scrutiny would disclose portions of Iand not
incloded within the lines of any patent, and the rights of the Unitbd Htates to
guch lands ahonld be enfegnarded by A provision for the determination of any
question which may arise on forther investigation as to vacant lends outside of
tha city of Washington in the District of Oolumhbia. The provislon ln section 2
relptiog to vacant lande wee incluoded to provide for such contingencien, While
It 14 possible that no proceeding will he brought nnder this proviston, there s a
posatbility of a sitoation in which sach a provision would be of conslderabls
value to the United Rtates.

Thia bill does not involve any expenditure on the part of the United States
beyond the amount named in the bill, or commit the United States to the ac-
quisltion of any private tiflee. The valoatlon of privets rights which may be
found to exfst i to be reported fo Congress for it conslderatlon and actlon,
while, excent ag to naked Jegnl titles, the valuation of any right of the United
Btatea will be #imilarly reported, and Congress can then take goch forther actton
with relation to the rights of the Unlted Hiafes as it may deem advisable, elther
by directing the diepoaliion 10 ha mada 1n each case or by giving general posrers to
eowe adminisfretve officer, presamably the Secretary of War, who 14 the im-
mediate euperior of the Ohief of Fuglneers, who seeme to be the socceseor of
the original commissioners of the oity of Washington.

Very veapectfylly.

The ATTOEREY GEREBAL.

Benntor Bukrerr, I suppose thoso who havo drawn this bill, as
r‘gprescnting the commismon, shonld be first heard to explsin it

11l you speak first, Mr. Gauss?

Mr. Gauss. Mr, McNamara is bere.

Senator Doarserran, 1 have had placed in my hands a letter
from Joseph 1. Weller, relating to this hill, inclosing a letter from
the committes on municipal legislation of the Chamber of Com-
merce, requesting nnfavorable action on the bill. 1 ask to have those
letters also put into the record.

{The letters are as followa:)

WasainaroR, D. 0., Febraory 10, 19017,

My Dear BExaTos Gm.uuunn Om January 20, when I requested that I be
granted a hearlng on Senate bill No. 14138, providing for the protecton of in-
tereats of the TInlied Stetes to cortaln lands In the District of Columbla, ede,
the bill had not been constdered by the Washington Chamber of Commerce, but
#ince my request said body, of which I am a member, bas considered this bill,
and I therefore take ihe Hberty of incloRlng you g letter from the commities on
fl-i]ulnldml legiglation of the chamber, requeating unfavorable actiom om this

H. O. GAUSE, Seoretary.

Yours, very respectfully, Joszrn I, WELLEER.

Hon, Jacon H. GarIINGER,
Thairmon Jommiéliee on the MHelriol of Columbie,
Uniled Sleter Henafe, Woshington, D. C.

WABHINGTON COAMDER OF COMMERCE,
CoMMITTEE 0N MUNICIPAL LRCISLATION,
Februory 10, 1511,
Hon, Jacon H. GALLINGER,
Chaérman Commiitea on the Dimriet of (Tolumbia,
United Breter Somate.

B18: The committes on municipal leglalation of the Washington Chamber of
Commerce having given considerntion to the Senate bill No. 10126, mﬁpectl‘n]i;
requests ynfavorable petlon on said bill for the following reasons, namely

Chapter 15 of the Code of Lawa of the District of Columbia entitled ® OD'I:—
demnation of land for public use” being mectlons 483 up to and lncluding sec.
tlon 401 M, belng the law as passed by Congress with the smendments thersto,
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Yeg £0 the Govornment of the United Statea and the Démtrict of Columbla ail
powera meeded for the condagmatios of land for the Unted Btates and the
Digirict of* Columbia, and the smecessful operution of condarmation
ings poth by commigslen and jury under this chapter and varifous sectlons of
the code bag bean very sucgessful, and under sald sectiony large traets of hand
gwg t:}aﬁn acquired aud title vested in the United Btutes and the Ddstriet of

Imbila,

‘The varlous seciions have been tested by the appellate court and sustained
At present thesa sectlons of the ¢ode ere clearly understood and s the law
governing the condembnation of land for publle use, and 1t would appoar thet
there i4 B0 Peguitement For the proposed measure.

Sectlon 1 of the blll {8 wnnecesss ry, 28 the Government hae the same ag-
thorlty under an epeciment pmcsed.l.ng ikal could be meietalned in its behalf
under apld section, and in the snid ejetbment proceeding the title could be
Lepertained to the spme extent ag by the propesed bill. Recantly the Unitad
Hiates, In & case In the suzpreme court of the Distrlet of Columbia, browght ench

& Bulf, the title being U. B A. v &, B T Havsmaom (Law Ne. 488588), and
ULS A w, Wi, B Lewiy (Law No. m),wmm]ymnuﬁhﬁm
Discovery cuse: whereln the entirc matier was wl ag o letely 28 the
Government could do under section 1 of tee Droposed MIL

Bootion 2. The axtracrdingry power albernpled to be veisted in the Attornéy
General by this seviion would unsettie and distorb ali existing tithes to land in
the Digirict of Columbls end & propoged purchaser of any property 1o good faith
might become the subjeet of thig procceding, even thongh thore has bosm no
question &a fo Y the falr ol eqiilable divialon betwetn e public and the oeigl-
nal peaprietors of tre land.”

In other words, the law 15 well seitled that when for many years the iitle te
property 1= not guestioned, it would be unfaly, when the Governrmant haa per-
mitied owners te purchase and convey land, st the expleaticn of over TH( years,
to raige the guesiion whelber the origleal divigien was fairly and equitwbly
made, o5 whether the lands huve been fairly and eqoitably divided
public end the original proprietors of the lJand. An ateack of this kind s.fwr BO
mgny- years would bg not only Inegultahle, but wonld; bo estrageous, b Gov-
erulnenl haviug acquelescig in e Wvigon Toc Hese muny, years,  1f, however,
there hus been any unfair or mequitkiile divisions which have been notorlous
and known ae such, sand the title taken by perscos cognlzent of this fact, a &f-
ferent conditlon would arlee. To eay, howoven, ihat whenever deowesl war-
ranted by the Atborhey General, that he conld arblirarily dlstordy existing Gtles
becanse he or thoee who advise him, believe the land had ot heen fairly or
equitably divided between the pulilic rnd the original proprietors of the Iand
reigng 8 conditipn of s®airs rhat should oot be tolerated in this or any other
consmmnity. It e certaln of ballef that Congress would not permit the owners
of the lund iu thig Distriel o su®er this hamiship smi pace 2 clond on every
parcel of ground in the IMastrict; bweciase at no time oomid the owner tell when,
for aome remson of other, the guastion might mrise aa to whether his land had
been fairly and eqoitably dlvided or mof, or whether hie lind came within the
purview of this unfair seclion.

I, bowever, the Government has any righis by resson of land being held by
Individuals that 18 the property of the Government, it has it the present time a
legal and equltable remedy, and in the past the Government hes not hesltnted by
appropriate procesdings to obtaln the pessceeion A well as the properiy
it claims.

Hectlon 8. The Government oow has the rlght to mafnialn sult in equity
withoot the necessity of presing this bill or section 5 thereof.

Sectlon 4, This sectlon iA eanacessary, as.sll the authority required Is now
reached in #n equlty conrt or in & court at law by approprinte proceedings, and
the drestic measure proposed in this sectlon, that 811 partles who shall fall to
appesr shall be forever harred from setting np or malntalning any right, ttle,
interesat, or clalm In the sald. premilses, dees oot conpider the rights of infants
or lunaties. Further, this sectlon should not be as drastic as to determine
every rlght, ttle, or intersst arising In the premises and to vecate, annul, set
aslde, or contirm aay claim of cny character sriglng or et forth in the prem-
ises: ™ for the repson that any caim that the dovernment might have should
be set forth in a bill In equliy or in an ejectinent procceding that can be filed
at the present time se that the mme ean be fairly met by the defendant; and
the conrt should oot have sny other power or .Iuriadicﬂon than Is prayed for in
the blll of complaint Aled by the Government




